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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  256  and  281 

Outer  Continental  Shelf  Minerals  and 
Rights-of-Way  Management,  General; 
Leasing  of  Minerals  Other  Than  Oil, 

Gas,  and  Sulphur  in  the  Outer 
Continental  Shelf 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  proposed  rule  would 
apply  to  leasing  minerals  other  than  oil, 
gas,  and  sulphur  in  the  Outer 
Continental  Shelf  (OCS)  of  the  United 
States.  The  rule  specifies  leasing 
procedures  and  basic  lease  conditions 
and  is  intended  to  ensure  that  the 
affected  States  and  the  public  have  an 
early  opportunity  for  effective 
participation  in  the  leasing  process.  The 
rule  would  be  the  second  in  a  series  of 
three  rules  designed  to  establish  a 
comprehensive  leasing  and  regulatory 
program  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur.  The  series  of  rules 
recognizes  the  special  circumstances, 
issues,  and  requirements  associated 
with  those  OCS  minerals.  It  establishes 
practices  and  procedures  for  wise 
management  of  OCS  resources, 
permitting  balanced,  orderly  leasing  of 
minerals  other  than  oil,  gas,  and  sulphur 
while  protecting  the  human,  marine,  and 
coastal  environments:  preserving  and 
maintaining  free  enterprise  competition; 
and  minimizing  or  eliminating  conflicts 
between  OCS  mineral  activities  and 
other  uses  and  users  of  the  OCS. 

DATE:  Comments  must  be  hand 
delivered  or  postmarked  no  later  than 
October  3, 1988. 

address:  Comments  should  be  mailed 
or  hand  delivered  to  the  Department  of 
the  Interior;  Minerals  Management 
Service;  12203  Sunrise  Valley  Drive; 

Mail  Stop  646;  Reston,  Virginia  22091; 
Attention:  Gerald  D.  Rhodes;  telephone 
(703)  648-7816;  (FTS)  959-7816. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  Mirabella;  Branch  of  Rules, 
Orders,  and  Standards;  Minerals 
Management  Service;  12203  Sunrise 
Valley  Drive;  Mail  Stop  646;  Reston, 
Virginia  22091;  Telephone  (703)  648-7816 
or  (FTS)  959-7816. 

SUPPLEMENTARY  INFORMATION: 

Synopsis 

The  Minerals  Management  Service 
(MMS)  is  establishing  a  separate 
regulatory  regime  governing  activities 
associated  with  prospecting  for,  the 
leasing  of,  and  leasehold  operating 


activities  associated  with  the 
development  and  production  of  OCS 
minerals  other  than  oil.  gas,  and  sulphur. 
The  new  regulations  are  designed  to 
recognize  the  difference  between  the 
OCS  activities  associated  with  the 
discovery,  development,  and  production 
of  oil,  gas,  and  sulphur  and  those 
associated  with  the  discovery, 
development,  and  production  of 
minerals  other  than  oil,  gas,  and  sulphur. 
These  regulations  address  issues 
identified  by  MMS  as  well  as  issues 
raised  by  representatives  of  industry 
(potential  OCS  mineral  lessees  and 
permittees  under  these  regulations), 
other  Federal  Agencies,  State  and  local 
governments,  and  the  public.  To 
accomplish  this  goal,  it  was  felt  that  the 
regulatory  regime  should  be  designed  to 
do  the  following: 

(1)  Recognize  the  special 
circumstances,  issues,  and  requirements 
associated  with  the  discovery, 
development,  and  production  of  those 
OCS  minerals; 

(2)  Assure  that  States,  and  through  the 
States,  local  governments  which  are 
directly  affected  by  OCS  mineral  mining 
activities,  are  provided  an  opportunity 
for  consultation  and  coordination  on 
policy  and  planning  decisions  relating  to 
the  management  of  OCS  resources; 

(3)  Avoid  or  minimize  conflicts 
between  OCS  mineral  mining  activities 
and  other  ocean  users  and  uses; 

(4)  Balance  orderly  mineral  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environments; 

(5)  Insure  the  public  a  fair  and 
equitable  return  on  the  resources  of  the 
OCS; 

(6)  Preserve  and  maintain  free 
enterprise  competition; 

(7)  Encourage  development  of  new 
and  improved  technology  for  OCS 
mineral  resource  development  which 
will  avoid  or  minimize  risk  of  damage  to 
the  human,  marine,  and  coastal 
environments;  and 

(8)  Establish  practices  and  procedures 
for  wise  and  efficient  management  of 
the  natural  resources  of  the  OCS. 

This  rule  proposes  practices  and 
procedures  specific  to  the  activities 
associated  with  the  leasing  of  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
Regulations  are  also  being  developed  to 
govern  postlease  operations. 

Background 

On  September  28, 1945,  the  United 
States  declared  its  jurisdiction  over  the 
natural  resources  of  the  continental 
shelf  with  the  Truman  Proclamation, 
“Policy  of  the  United  States  with 
Respect  to  the  Natural  Resources  of  the 
Subsoil  and  Seabed  on  the  Continental 


Shelf."  At  the  same  time,  President 
Truman  placed  these  natural  resources 
under  the  jurisdiction  of  the  Secretary  of 
the  Interior  (Secretary)  by  Executive 
Order  pending  the  enactment  of 
legislation.  Congress  passed  the  OCS 
Lands  Act  (OCSLA)  in  1953  and 
delegated  the  administration  of  the  OCS 
mineral  resources  of  the  United  States  to 
the  Department  of  the  Interior  (DOI), 
giving  legislative  expression  to  the 
Truman  Proclamation.  Section  8(k)  of 
the  OCSLA  provides  the  specific  legal 
authority  for  leasing  OCS  minerals  other 
than  oil,  gas,  and  sulphur.  Section  8(k), 
in  combination  with  the  20  other 
sections  of  the  OCSLA  which  are 
applicable  in  whole  or  in  part  to  OCS 
minerals  other  than  oil,  gas,  and  sulphur, 
provides  the  responsibility  and  authority 
for  management  of  those  mineral 
resources. 

This  proposed  rule  is  an  action  within 
DOI’s  statutory  authority  and  is 
intended  to  promote  and  encourage 
private  enterprise  in  the  development  of 
economically  sound  and  stable  domestic 
materials  industries  in  the  United  States 
and  provides  an  appropraite  level  of 
protection  for  the  human,  marine,  and 
coastal  environments. 

Under  the  National  Materials  and 
Minerals  Policy,  Research,  and 
Development  Act  of  1980  (NMMPRDA) 
(30  U.S.C.  1601  et  seq.),  the  President  is 
“*  *  *  to  encourage  Federal  agencies  to 
facilitate  availability  of  domestic 
resources  to  meet  critical  needs.”  The 
statute  further  mandates  that  the 
President  direct  "*  *  *  the  Secretary  of 
Interior  to  act  immediately  within  the 
Department’s  statutory  authority  to 
attain  the  goals  contained  in  section  21a 
of  this  title  *  *  The  section  21a  to 
which  the  statute  refers  is  section  21a  of 
the  Mining  and  Minerals  Policy  Act  of 
1970  (30  U.S.C.  21a)  which  provides  the 
following: 

The  Congress  declares  that  it  is  the 
continuing  policy  of  the  Federal  Government 
in  the  national  interest  to  foster  and 
encourage  private  enterprise  in  (1)  the 
development  of  economically  sound  and 
stable  domestic  mining,  minerals,  metal  and 
mineral  reclamation  industries,  (and)  (2)  the 
orderly  and  economic  development  of 
domestic  mineral  resources,  reserves,  and 
reclamation  of  metals  and  minerals  to  help 
assure  satisfaction  of  industrial,  security  and 
environmental  needs,  *  *  * 

President  Reagan  reemphasized  this 
theme  in  April  1982  by  stating  in  the 
National  Minerals  and  Materials 
Program  Plan  that  this  country  will  seek 
to  reduce  its  dependence  on  imported 
minerals  by  eliminating  barriers  to  the 
development  of  marine  minerals 
resources.  The  MMS  believes  that 
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issuance  of  comprehensive  regulations 
for  activities  associated  with  OCS 
mineral  discovery,  development,  and 
production  which  recognize  the  need  for 
environmental  protection  and  the 
avoidance  of  unnecessary  conflict  with 
other  users  of  the  oceans  is  in  full 
accord  with  Federal  policies. 
Implementation  of  this  rule  is 
appropriate  in  view  of  the  resource 
potential  in  the  areas  of  U.S.  jurisdiction 
and  the  long  lead  times  projected  for 
development  of  certain  OCS  minerals 
other  than  oil,  gas,  and  sulphur. 

The  lack  of  comprehensive  regulations 
applicable  to  prospecting,  leasing,  and 
recovery  of  minerals  other  than  oil,  gas, 
and  sulphur  from  the  OCS  may  have 


inhibited  interest  in  development  of  a 
domestic  marine  mining  industry.  This 
has  not  been  the  case  in  Europe  and 
Asia  where  vigorous  marine  mining 
industries  have  developed  with 
government  regulation.  This  rule  is 
intended  to  dispel  uncertainty  and 
demonstrate  governmental  commitment 
to  OCS  mineral  development  and 
production.  Regulations  in  30  CFR  Parts 
251  and  256  are  presently  applicable  to 
OCS  prelease  prospecting  and  scientific 
research  activities  and  to  the  leasing  of 
all  OCS  minerals.  However,  these 
existing  regulations  were  designed 
primarily  for  oil  and  gas  and  to  a  lesser 
degree  sulphur,  and  MMS  believes  that 
there  is  a  need  for  regulations 


specifically  designed  for  use  with  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
For  such  minerals,  leasing  and  operating 
criteria  with  respect  to  lease  size,  term, 
and  specific  operating  conditions  can  be 
substantially  different  from  those  that 
are  associated  with  oil,  gas,  and  sulphur. 

In  the  United  States,  industry  interest 
in  OCS  mining  has  been  focused  on 
heavy  metal  placers,  strategic  minerals, 
sand  and  gravel,  and  phosphorite.  Table 
1  lists  the  permits  that  have  been  issued 
under  existing  regulations  by  MMS  and 
its  predecessor  Agencies  to  prospect  for 
OCS  minerals  other  than  oil,  gas,  and 
sulphur. 


Table  1.— Geological  and  Geophysical  Permits  Issued  to  Prospect  for  OCS  Minerals  Other  Than  Oil,  Gas,  and 

Sulphur 


OCS  region 

Permittee 

Minerals  o(  interest 

Year 

1966 

Ocean  Resources,  Inc . 

Phosphorite . 

1967 

1967 

Atlantic . . . . _ . 

Global  Marine,  Inc . 

Sand  and  gravel . 

1969 

1969 

1969 

1970 

1975 

....do . . 

1982 

...do . 

1982 

...da . . . . . . . 

1982 

Alaska . 

1963 

do 

1983 

....do . 

1983 

1983 

Alaska . 

....do . 

1983 

1983 

Alaska  . . ’, . . 

do 

1983 

Alaska . 

....do . 

1983 

1983 

Alaska . 

1983 

McClelland . 

do 

1983 

do 

1983 

do 

1984 

....do . 

1984 

1984 

1984 

do 

1984 

....do . 

1984 

MTS  .* . 

1984 

....do . 

1984 

1984 

1984 

....do . 

1984 

1984 

....do . 

1984 

McClelland . 

1984 

1984 

1-985 

....do . 

1986 

E.l.  Du” Pont  de  Nemours  &  Compa¬ 
ny,  Inc. 

Heavy  minerals . 

1986 

1986 

,  Colbalt-rich  crusts . . . 

1986 

.  Heavy  minerals . 

1986 

.  Carbonate  sands . . 

1987 

_ _ 

”  No  geological  or  geophysical  data  acquisition  activities  were  initiated  under  these  permits. 
"Two  separate  permits  were  issued,  one  lor  geological  work  and  one  for  geophysical  work. 


Gold  is  being  recoved  from  placer 
deposits  in  Alaska's  State  waters  near 
Nome,  and  sand  and  gravel  are  being 


produced  from  Lake  Erie  and  the  lower 
bay  of  New  York  Harbor  in  New 
Jersey’s  and  New  York’s  State  waters. 


Interest  has  been  expressed  in  acquiring 
prospecting  permits  for  sand  and  gravel 
in  Federal  offshore  waters. 
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Due  to  the  growing  interest  in  OCS 
minerals,  MMS  is  working  closely  with 
the  Bureau  of  Mines  (BOM)  to  assess  the 
economic  feasibility  of  mining  OCS 
minerals.  Two  studies  dealing  with  sand 
and  gravel  and  heavy  minerals  were 
completed  in  early  1987:  "An  Economic 
Reconnaissance  of  Selected  Sand  and 
Gravel  Deposits  in  the  U.S.  Exclusive 
Economic  Zone,”  Open  File  Report  3-87, 
and  “An  Economic  Reconnaissance  of 
Selected  Heavy  Mineral  Placer  Deposits 
in  the  U.S.  Exclusive  Economic  Zone,” 
Open  File  Report  4-87.  Both  of  these 
reports  are  available  from  the  Bureau  of 
Mines;  Division  of  Minerals  Availability: 
2401  E  Street  NW.;  Washington,  DC 
20241.  Preliminary  indications  are  that 
heavy  mineral  placers,  sand  and  gravel, 
and  precious  metal  placers  in  near  shore 
waters  have  the  nearest  term  potential 
for  development.  Other  published 
studies  on  OCS  minerals  include  the 
evaluation  of  cobalt-rich  manganese 
crusts,  polymetallic  sulfides,  and 
phosphorites. 

The  MMS  is  working  closely  with  a 
number  of  coastal  States  through  joint 
State/Federal  task  forces  and  other 
cooperative  arrangements  to  study  the 
engineering,  economic,  and 
environmental  aspects  associated  with 
marine  mining.  Six  such  arrangements 
have  been  established  involving  10 
coastal  States:  Hawaii;  Oregon  and 
California;  Georgia;  North  Carolina; 
Alabama,  Louisiana,  Mississippi,  and 
Texas;  and  Alaska. 

Most  mineral  production  activity  on 
the  continental  shelves  is  for  sand  and 
gravel  for  use  as  construction  aggregate 
and  fill.  The  most  extensive  marine  sand 
mining  occurs  in  Japan,  where 
approximately  1,000  small  dredges 
produce  60  to  70  million  tons  of  sand 
(and  some  gravel)  annually  for  use  in 
concrete  as  well  as  for  fill.  This  is  about 
one-fifth  of  all  sand  and  gravel  mined  in 
Japan. 

The  other  major  sand  and  gravel 
mining  area  in  the  world  is  northern 
Europe,  in  the  North  Sea  and  English 
Channel,  where  about  100  dredges 
annually  produce  40  to  50  million  tons  of 
sand  and  gravel,  largely  for  use  as 
concrete  aggregate.  The  United  Kindom. 
the  Netherlands,  Denmark,  and  France 
have  been  the  major  producers.  The 
United  Kingdom  obtains  an  estimated  15 
percent  of  its  total  concrete  aggregate  by 
marine  mining. 

Next  to  sand  and  gravel,  the  largest 
marine  mining  operations  are  for  tin  in 
Indonesia  and  Thailand  where 
significant  production  results  from 
seabed  dredging  and  where  continued 
exploration  and  development  can  be 
anticipated.  In  Thailand,  large-scale 
marine  tin  mining  operations  account  for 


half  of  that  nation’s  production  which 
totaled  37,000  metric  tons  (tin  content)  in 
1986. 

Phosphorite  deposits  also  hold 
promise  for  development  in  the  near 
term.  Some  of  the  most  promising 
prospects  are  the  phosphorite  deposits 
of  the  Chatham  Rise  east  of  New 
Zealand.  A  New  Zealand  company, 
Fletcher  Challenge,  has  been  exploring 
the  deposits  on  the  Chatham  Rise  in 
association  with  two  West  German 
firms,  Preussag  and  Salzgitter.  It  has 
been  reported  that  German  mining 
engineers  are  designing  mining 
equipment  to  recover  these  deposits 
which  lie  in  1,200  feet  of  water.  Other 
prospective  phosphorite  deposits  are 
located  off  the  West  Coast  of  Africa. 
These  deposits  have  been  under 
investigation  by  a  French  firm. 

A  major  deep  ocean  mining  project  in 
the  Red  Sea  now  under  consideration  is 
the  development  of  metalliferous  muds 
containing  zinc,  copper,  and  silver  in 
6,500  feet  of  water.  This  project  is  now 
entering  a  pilot  stage  of  production  that 
will  involve  a  5-year  investigation  of 
mining  and  processing  strategies.  A 
Saudi/Sudanese  joint  commission  is 
managing  the  project  with  technical 
assistance  provided  by  German  and 
French  firms. 

Exploration  activity  for  manganese 
nodules  is  also  continuing,  at  a  pace 
significantly  reduced  from  the  1970’s,  in 
international  waters  in  the  Clarion- 
Clipperton  fracture  zone  in  the 
northeastern  equatorial  region  of  the 
Pacific  Ocean. 

The  West  German  firm,  Preussag,  in 
cooperation  with  Japanese  and  U.S. 
firms,  is  also  conducting  detailed 
investigations  of  cobalt-rich  manganese 
crusts  in  the  Hawaiian  Archipelago  and 
Johnston  Island  EEZ’s  as  well  as  other 
mid-Pacific  areas.  One  or  more  Japanese 
firms  has  been  exploring  for 
polymetallic  sulfides  in  the  Pacific  basin 
for  the  past  2  years  and  have  now  added 
cobalt-rich  manganese  crusts  in  the  mid- 
Pacific  area  to  their  exploration 
objectives. 

Minerals  other  than  oil,  gas,  and 
sulphur  in  the  OCS  include  over  80 
different  commodities,  including  a 
number  of  strategic  minerals  with 
limited  domestic  availability.  Although 
OCS  resource  data  are  limited, 
estimated  quantities  of  minerals 
associated  with  cobalt-rich  manganese 
crusts  would  appreciably  increase  the 
U.S.  reserve  base  for  strategic  materials 
such  as  cobalt,  nickel,  and  manganese. 
Another  strategic  mineral  possibility  is 
platinum.  Existing  world  ore  reserves  for 
these  minerals  are  adequate  in  the 
foreseeable  future,  but  with  respect  to 
cobalt,  nickel,  and  manganese,  they  are 


controlled  by  relatively  few  producer 
countries  that  could  potentially  leverage 
commodity  prices. 

The  OCS  deposits  that  have  nearer 
term  economic  potential  include  heavy- 
mineral  placer  containing  gold, 
chromium,  platinum-group  minerals,  tin, 
and  titanium  as  well  as  sand  and  gravel 
for  construction  materials.  Phosphorite 
crusts  and  nodules,  as  well  as  extensive 
bedded  deposits  off  the  U.S.  east  coast, 
are  a  potential  future  source  of 
phosphate — now  a  major  U.S.  mineral 
export  and  an  essential  mineral  import 
to  many  world  agricultural  regions. 

The  OCS  polymetallic  sulfide  deposits 
containing  zinc,  copper,  lead,  silver,  and 
other  metals  have  long-term  but  little 
near-term  potential  as  they  pose  new 
mining  problems  and  must  compete  with 
a  large  number  of  alternative  onshore 
domestic  and  foreign  sources.  Economic 
production  from  OCS  deposits,  as  in 
onshore  deposits,  is  ultimately 
dependent  upon  cost-competitive  mining 
systems,  ore  grade,  and  commodity 
markets. 

The  MMS  recognizes  the  potential  for 
environmental  impacts  as  a  result  of 
OCS  mineral  activities.  These  possible 
impacts  will  be  identified  and 
appropriate  mitigation  measures 
determined  throughout  DOI’s 
environmental  review  process.  Through 
the  National  Environmental  Policy  Act 
(NEPA)  process,  MMS’s  preparation  of 
prelease  environmental  evaluations 
addressing  proposals  to  lease  in 
identified  areas  will  provide  a  series  of 
opportunities  for  public  involvement  in 
the  evaluations  of  environmental 
impacts.  It  is  anticipated  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  in  connection  with  the 
decision  to  hold  the  first  lease  sale  in  an 
area.  Commodity-specific  issues  will  be 
covered  by  specially  designed  lease 
stipulations.  The  mining  activities  and 
their  potential  impacts  will  be  covered 
in  more  detail  in  the  environmental 
evaluations  carried  out  as  part  of  the 
decisionmaking  process  for  all  phases  of 
OCS  minerals  mining.  Site-specific 
issues  identified  after  the  issuance  of  a 
lease  will  be  addressed  through  the 
conditions  of  approval  for  operating 
activities. 

Under  this  approach  and  based  on 
information  obtained  as  a  result  of 
MMS’s  Environmental  Studies  Program 
(ESP),  MMS  believes  that  protection  of 
the  environment  can  be  compatible  with 
recovery  of  minerals  from  the  OCS. 

Two  sale-specific  EIS’s  have  been 
completed  or  are  in  the  process  of 
completion.  They  are  for  (1)  sand  and 
gravel  in  the  Beaufort  Sea  off  Alaska 
published  as  a  final  EIS  in  March  1983 
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and  (2)  cobalt-rich  manganese  crusts  in 
the  Hawaii  and  Johnston  Island  EE^s 
published  as  a  draft  EIS.  The  notice  of 
availability  for  the  Hawaii  draft  EIS  was 
published  in  the  Federal  Register  on 
March  27, 1987  (52  FR  9958),  with  public 
comments  due  by  June  25, 1987.  The 
comment  period  was  subsequently 
reopened  from  December  10, 1987,  until 
February  8, 1988.  In  addition,  in 
December  1983,  MMS  published  a  draft 
EIS  for  metalliferous  sulfides  in  the 
Gorda  Ridge  off  California  and  Oregon. 
After  studies  showed  that  industry  was 
not  interested  in  a  lease  sale  in  this 


area,  the  EIS  was  cancelled  by  a  Federal 
Register  Notice  published  March  31, 

1988  (53  FR  10447). 

Program  History 

Federal  study  of  OCS  mining  began  as 
an  outgrowth  of  the  concern  with 
mineral  shortages  during  and  after 
World  War  II  and  the  Korean  Conflict. 

In  the  early  1950’s,  President  Truman 
created  the  Paley  Commission  to 
investigate  means  to  avoid  shortages. 

This  was  followed  by  major  studies  by 
the  National  Academy  of  Sciences 
(NAS),  the  National  Academy  of 

Table  2.— Minerals  Management  Service 


Engineering  (NAE),  and  others  which 
further  focused  attention  on  the  critical 
nature  of  steadily  declining  mineral 
resources  in  terms  of  U.S.  and  foreign 
supplies,  U.S.  vulnerability,  and  national 
goals. 

During  the  period  of  1958  through 
1988,  seven  lease  offerings  were 
completed  for  salt,  sulphur,  and 
phosphate  minerals  using  the 
regulations  under  the  OCSLA  as  a  basis 
for  the  actions.  Over  $54  million  were 
received  by  the  Federal  Government  in 
bonuses  and  rents  during  this  period 
(See  Table  2). 


Lease 

offering 

Date  of  offering 

Location 

No.  of 
tracts 
offered 

Acres 

offered 

No.  Of 
tracts  bid 
on 

Total  bonus 
high  bid 

No.  of 
tracts 
leased 

No  .  Of 
txds 
rejected 

No  .  of 
bids 

received 

Gulf  Of  Mexico  Salt  and  Sulphur  Least  Offering* 

Sul-LA 

108 

523,630 

22,085 

957,520 

16,995 

165,605 

593,971 

5 

$1,233,500 

75,250 

33.740409 

3CL564 

3,678,045 

15,149,327 

5 

Wl 

5 

hBB 

Sa-LA 

10 

1 

1 

1 

13 _ _ 

Su»-TX 

658 

50 

50 

113 

17 . 

Sa-LA 

8 

1 

1 

1 

20 . 

Sul-LA 

120 

38 

4 

34 

43 

S/S. . . . 

Sul-CGOM 

51 

14 

14 

0 

20 

Totals.. 

_ 

955 

2,279,806 

109 

53,906,995 

75 

34 

183 

Total  amount  of  all  bids  received  tor  aN  lease  offerings— $82,527,068. 
Total  amount  of  all  rentals  tor  all  lease  offerings— $297,860. 


Pacific  Phosphate  Lease  Offering 


PH . 

|  Dec.  IS.  1961 

. |  So-CA 

16 

80840 

_ «1 

$122,000  j 

_ ®J _ 

0 

6 

Total  amount  of  all  bids  received— $1 22/)00. 

[Total  bonuses  (and  rentals)  were  refunded  due  to  discovery  of  unexploded  Naval  projectiles  on  ocean  floor.) 


In  1970,  in  its  report  to  Congress,  the 
Public  Land  Law  Review  Commission 
concluded  that  the  regulations 
associated  with  the  OCSLA,  which  were 
designed  primarily  for  oil  and  gas,  were 
not  conducive  to  die  development  of 
other  minerals.  The  Commission  also 
stated  that  a  location  system  is  not 
desirable  and  that  where  competition  is 
known  to  exist,  competitive  bidding 
procedures  should  be  utilized.  The  rules 
being  proposed  for  leasing  minerals 
other  than  oil,  gas,  and  sulphur  are 
consistent  with  the  Commission’s  report. 
The  benefits  of  leasing  were  reiterated 
in  1975  by  the  NAS/NAE  Panel  on 
Operational  Safety  in  Marine  Mining  in 
its  comprehensive  report  entitled 
"Mining  in  the  Outer  Continental  Shelf 
and  the  Deep  Ocean."  This  study 
examined  basic  issues  including  the 
importance  and  potential  of  OCS 
mining,  mining  technology, 
environmental  protection  and  safety, 
regulations,  and  leasing.  The  panel 
recommended  that  operations  be 
undertaken  in  representative  areas. 


Draft  OCS  hard  minerals  leasing  and 
postlease  operating  regulations  and  a 
draft  EIS  were  published  in  1974. 
Following  public  comment  DOI 
undertook  a  series  of  actions 
culminating  in  the  present  policy  of 
leasing  on  a  case-by-case  basis  in 
consultation  with  adjacent  States.  A 
proposed  long-range  program  for 
resource  evaluation  and  lease 
management  was  drawn  up  by  the  U.S. 
Geological  Survey  (USGS)  in  1974  but 
was  not  funded. 

In  November  1977,  the  Director  of 
USGS  and  the  Bureau  of  Land 
Management  (BLM)  recommended 
establishment  of  an  inter-Agency  task 
force  to  develop  policy 
recommendations  for  leasing  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
The  resulting  Program  Feasibility 
Document,  published  in  1979  with  18 
technical  appendices,  concluded  that 
sufficient  national  interest  and 
economic  incentives  existed  to  support 
selected  commercial-scale  mining  in  the 
OCS. 


On  January  19. 1982,  DOI  announced 
approval  of  the  development  of  a  leasing 
program  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  on  a  case-by-case 
basis.  The  Secretary  published  a  notice 
of  interpretation  in  the  Federal  Register 
on  December  8, 1982  (47  FR  55313), 
relating  to  DOrs  jurisdiction  over  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
Further  clarification  was  published  in 
the  Federal  Register  on  January  19. 1983 
(48  FR  2450). 

The  case-by-case  approach  to  the 
leasing  of  OCS  minerals  other  than  oil. 
gas,  and  sulphur  was  selected  to  provide 
practical  experience  with  the  variety  of 
potential  mineral  resources  found  in  the 
OCS,  the  different  potential 
environmental  settings,  and  the  range  of 
potential  technologies  that  might  be 
used.  The  case-by-case  approach 
provides  for  management  flexibility, 
opportunity  for  effective  coastal  State 
participation,  and  extensive 
environmental  review.  The  regulations 
will  establish  a  broad  regulatory 
framework;  the  subsequent  lease 
stipulations  will  define  site-,  commodity. 
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and  technology-specific  requirements; 
and  the  appropriate  public  and 
environmental  review  of  leasing 
proposals  will  facilitate  the  consultation 
and  coordination  processes  authorized 
under  Federal  law. 

As  a  first  step  in  the  preparation  of 
regulations  under  this  case-by-case 
approach,  an  advance  Notice  of 
proposed  rulemaking  to  govern 
geological  and  geophysical  (G&G) 
prospecting  and  scientific  research 
relating  to  minerals  other  than  oil,  gas, 
and  sulphur  in  the  OCS  was  published 
in  the  Federal  Register  on  December  7, 
1984  (49  FR  47871);  and  a  followup 
Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
March  26, 1987  (52  FR  9758). 

The  MMS  published  an  advance 
Notice  of  proposed  rulemaking  for 
leasing  OCS  minerals  other  than  oil,  gas, 
and  sulphur  in  the  Federal  Register  on 
April  19, 1985  (50  FR  15590). 

On  April  9, 1986,  MMS  published  an 
advance  Notice  of  proposed  rulemaking 
(51  FR  12163)  to  govern  postlease 
operations  associated  with  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 

Public  Comments  and  Agency 
Responses 

The  following  summarizes  the 
comments  received  in  response  to  the 
advance  Notice  of  proposed  rulemaking. 
Numerous  comments  were  received 
from  industry,  various  Government 
Agencies  (Federal,  State,  and  local), 
special  interest  groups,  and  the  public. 
Agency  responses  are  also  included. 

Comment — Two  commenters 
expressed  concern  that  the  development 
of  lease-related  mining  regulations 
under  the  authority  of  the  OCSLA  at  this 
time  is  both  unnecessary  and  premature. 

Response — Considerable  public 
discussion  has  taken  place  on  the 
necessity  and  timeliness  of  the  mining 
regulations  for  the  OCS.  This  discussion 
has  occurred  at  such  places  as  the 
Biennial  Symposia  on  the  U.S.  Exclusive 
Economic  Zone  in  1983, 1985,  and  1987 
sponsored  by  DOI  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA);  the  Edwin  B. 
Forsythe  Roundtable  on  Ocean  Hard 
Minerals  Development  sponsored  by  the 
Year  of  the  Ocean  Foundation,  Oregon 
State  University;  the  Ocean  Mining 
Development  and  American  Industry 
Conference  in  1988  sponsored  by  the 
Center  for  Oceans  Law  and  Policy, 
University  of  Virginia  School  of  Law; 
and  others.  The  OCSLA  provides  clear 
and  specific  authority  to  issue  leasing 
regulations. 

Comment— Two  commenters  felt  that 
a  programmatic  EIS  should  be  prepared 


and  basic  research  completed  before 
preparing  leasing  regulations. 

Response — The  heterogeneous  nature 
of  the  OCS  environment,  coupled  with 
the  great  variety  of  OCS  mineral 
deposits  and  the  numerous  methods  by 
which  any  one  of  them  might  be  mined, 
leads  to  a  conclusion  that  a 
programmatic  EIS  addressing  all 
commodities  and  all  environments 
would  be  of  little  value.  Accordingly, 
MMS  has  decided  that  it  could  best 
address  the  environmental  implications 
of  regulations  for  OCS  mining  in  a 
number  of  ways,  including  the  following: 

•  Publication  of  OCS  Report  No.  87- 
0035,  "Environmental  Effects  Overview: 
Marine  Mining  on  the  Outer  Continental 
Shelf,”  to  give  an  early  overview  of  the 
nature  of  disturbances  to  be  expected 
from  OCS  mining  in  general  and  to 
discuss  what  is  known  about  the 
potential  for  environmental  impacts. 

•  Preparation  of  environmental 
evaluations  as  part  of  DOI’s 
consideration  of  an  OCS  minerals  lease 
sale.  These  evaluations  would  be 
conducted  pursuant  to  the  NEPA 
process  and  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (40  CFR  Parts  1500-1508).  It 
is  anticipated  that  an  EIS  will  be 
prepared  in  connection  with  the 
decision  to  hold  the  First  lease  sale  in  an 
area.  The  specific  OCS  mining  methods 
to  be  used  to  produce  the  commodities 
to  be  developed  and  produced  would  be 
evaluated  during  the  review  and 
approval  of  lease  operating  activities. 
Important  environmental  concerns 
would  be  identified,  and  measures  to 
mitigate  impacts  would  be  developed. 

Comment — One  commenter  suggested 
that  the  law  was  unclear  as  to  which 
Federal  Agency,  if  any,  has  jurisdiction 
over  the  mining  of  minerals  other  than 
oil,  gas,  and  sulphur  in  the  OCS  and  that 
it  was  also  unclear  which  Agency 
should  have  such  jurisdiction. 

Agency  Response — The  MMS  believes 
that  the  law  is  clear  as  to  jurisdiction  for 
leasing  OCS  minerals  other  than  oil,  gas, 
and  sulphur.  Section  8(k)  of  the  OCSLA 
clearly  states  that  the  “*  *  *  Secretary 
is  authorized  to  grant  *  *  *  leases  of 
any  mineral  other  than  oil,  gas,  and 
sulphur  in  any  area  of  the  Outer 
Continental  Shelf  *  *  *  upon  such 
royalty,  rental,  and  other  terms  and 
conditions  as  the  Secretary  may 
prescribe  *  *  The  MMS  (and  its 
predecessor  Agencies)  has  clearly 
demonstrated  the  ability  to  successfully 
manage  an  OCS  minerals  leasing 
program.  In  addition  to  an  active  oil  and 
gas  program,  MMS  has  issued  leases  for 
sulphur,  salt,  and  phosphates. 

Comment — The  OCSLA  mandates  a 
competitive  bidding  system  that  leaves 


little  room  for  alternatives.  This 
comment  was  offered  in  the  context  of  a 
suggestion  that  environmental 
considerations,  including  the  mitigation 
of  impacts,  were  not  mandated  as  in  the 
Deep  Seabed  Hard  Mineral  Resources 
Act  and  might,  therefore,  not  be 
adequately  addressed  in  the  regulations. 

Response — The  MMS  believes  that 
the  mandate  for  environmental  analysis 
and  mitigation  as  addressed  by  NEPA 
and  reflected  in  the  CEQ  regulations 
found  in  40  CFR  Parts  1500  to  1508 
applies  to  actions  authorized  under  the 
OCSLA.  Such  actions  are  subject  to  the 
applicable  provisions  of  the  NEPA, 
Endangered  Species  Act,  Clean  Water 
Act,  and  other  environmental  protection 
laws  and  implementing  regulations. 
Regulations  are  also  being  developed  in 
30  CFR  Part  282  for  OCS  mining 
operations,  and  specific  stipulations  will 
be  developed  for  individual  lease  sales. 

In  this  respect,  MMS  anticipates  that  an 
EIS  will  be  prepared  in  connection  with 
the  decision  to  hold  the  first  lease  sale 
in  an  area.  Additionally,  all  proposed 
lease  operations  will  be  submitted  for 
MMS  approval.  Those  activities  will  be 
subject  to  the  NEPA  evaluation  process 
and  the  requirements  of  other  Federal 
statutes.  The  MMS  invites  specific 
comments  on  the  ways  that  these 
requirements  are  thought  to  be 
inadequate  together  with  specific 
suggestions  for  revisions  to  address 
perceived  inadequacies. 

Comment — One  commenter  stated 
that  industry  should  provide 
contingency  plans  in  case  of 
emergencies. 

Response — Contingency  plans  which  ■ 
set  forth  actions  to  be  taken  in  an 
emergency  relate  to  postlease 
operations.  Therefore,  the  question  of  a 
need  for  a  contingency  plan  is  not 
addressed  in  this  proposed  rule  to 
govern  leasing  procedures. 

Comment — One  commenter 
recommended  that  lessees  be  required 
to  demonstrate  financial  responsibility, 
technical  capability,  and  integrity  for  the 
privilege  of  mining. 

Response — The  MMS  agrees  that  it 
would  be  counterproductive  for  leases 
to  be  awarded  to  persons  who  lacked 
the  ability  to  meet  the  obligations  of  a 
lessee.  Under  the  proposed  rule, 
financial  capability  would  be  evidenced 
through  competitive  bidding  and  the 
successful  bidders’  ability  to  secure 
required  bond  coverage.  Technical 
capability  will  be  evidenced  by  the 
lease  operators'  ability  to  plan  and 
obtain  approval  for  postlease 
operations. 

Comment — A  commenter  suggested 
that  MMS  should  provide  for  public 
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participation  in  minerals  leasing 
decisionmaking. 

Response — The  MMS  is  in  full 
agreement  with  the  suggestion. 
Opportunities  for  public  involvement  in 
minerals  leasing  decisions  are  provided 
through  the  regulatory,  leasing,  and 
NEPA  processes.  States  in  particular  are 
being  encouraged  to  participate  jointly 
in  planning  for  the  development  of  OCS 
minerals.  A  number  of  coastal  States 
have  been  and  are  actively  involved  in 
joint  State/Federal  task  forces  or  other 
agreements  that  have  been  developed 
with  the  intent  of  providing  better 
consultation  and  coordination  as  well  as 
effective  opportunities  for 
communication  and  to  assure  a 
balanced  consideration  of  Federal, 

State,  and  local  concerns. 

Comment — One  commenter 
recommended  that  any  “lease-related 
regulations”  which  MMS  might  issue  at 
this  time  should  be  identified  as 
“conditional,  based  on  limited 
knowledge  and  subject  to  substantial 
revision.” 

Response — The  MMS  does  not  agree 
with  characterization  of  final  rules  as 
conditional.  It  may  be  that  the 
commenter  is  concerned  that  much  still 
needs  to  be  learned  about  the  leasing  of 
specific  OCS  minerals  and  geographical 
sites.  The  MMS  proposes  to  address 
conditions  relevant  to  specific  minerals 
and  sites  in  specific  lease  stipulations 
and  conditions  of  approval  for  postlease 
operations.  The  regulations,  on  the  other 
hand,  are  intended  to  address  general 
requirements  applicable  to  all  OCS 
minerals  and  sites.  Final  regulations 
which  emerge  at  the  conclusion  of  the 
rulemaking  process  will  be  based  on  the 
best  information  available  to  MMS, 
including  that  obtained  through  public 
comments  on  this  proposed  rule. 

Comment — One  commenter  suggested 
that  the  regulations  require  that  the  size 
and  scope  of  offshore  lease  sales  be 
specified  and  the  specific  minerals  to  be 
leased  be  identified. 

Response — The  lease  notice  will 
specify  the  minerals  to  be  offered  for 
lease,  the  lease  size  (which  could  range 
from  a  logical  mining  unit  for  the  known 
minerals  being  offered  to  a  vast  area 
being  offered  with  unknown  resource 
potential),  the  time  period  to  be  covered 
by  the  lease,  annual  rental,  royalty, 
including  advance  or  minimum  royalty, 
site-  and  minerals-specific  protective 
measures  to  be  accomplished  by  the 
lessee,  and  such  other  site-  and  mineral- 
specific  lease  terms  and  conditions  as 
the  Secretary  may  prescribe  at  the  time 
of  the  offering. 

Comment— One  commenter  stated 
that  the  regulations  require  analysis  of 
the  cumulative  impacts  of  the  proposed 


activities  as  well  as  the  need  for  new 
and  expanded  onshore  support  facilities. 

Response — It  is  not  necessary  or 
possible  for  the  proposed  regulations  to 
analyze  cumulative  impacts  or  predict 
the  need  for  or  types  of  onshore 
facilities  for  leasing  and  operations  not 
yet  proposed.  In  complying  with  NEPA, 
cumulative  impacts  that  could  result 
from  a  proposed  activity  will  be 
addressed. 

Comment — One  commenter  suggested 
that  the  regulations  provide  for  Federal 
consistency  review  under  the  Coastal 
Zone  Management  Act  (CZMA)  prior  to 
leasing. 

Response — The  CZMA  itself 
determines  whether  consistency  reviews 
occur  and.  if  so,  when.  Under  the  U.S. 
Supreme  Court  ruling  in  Secretary  of  the 
Interior  v.  California,  464  US  312  (1984), 
Federal  consistency  review  is  not 
applicable  at  the  time  of  lease  sale. 

Comment — The  comment  was  made 
that  adequate  time  should  be  provided 
for  exploration  and  production  to  assure 
the  opportunity  of  a  reasonable  return 
on  capital. 

Response — The  primary  term  of  the 
lease  generally  covers  that  period  before 
production  during  which  exploration 
and  development  activities  are 
completed.  Preproduction  activities  for 
minerals  on  land  may  range  from  a  few 
years  for  a  sand  and  gravel  pit  to 
upward  of  30  years  for  large  and 
complex  ore  bodies  in  remote  locations. 
Except  for  sand  and  gravel,  the 
proposed  rule  specifies  that  the  primary 
term  will  be  for  a  period  of  not  less  than 
20  years.  The  primary  term  specified  in 
each  leasing  notice  will  take  into 
consideration  the  economic  life  of  a 
mining  operation  appropriate  to  the  OCS 
mineral  resources  being  leased  and  the 
location  of  the  lease.  The  lease  term  will 
continue  beyond  the  primary  term  for  as 
long  as  the  OCS  minerals  that  are 
subject  to  the  lease  are  being  produced, 
or  the  lessee  is  otherwise  complying 
with  provisions  of  the  lease  and 
governing  regulations  that  provide  for 
continuance  of  the  lease  in  effect. 

Comment — One  commenter  suggested 
that  rentals  should  be  based  on 
resources. 

Response — The  MMS  expects  that  the 
mineral  resources  being  leased  will  be 
one  of  the  criteria  considered  when 
defining  the  rental  that  will  be  specified 
in  the  leasing  notice. 

Comment — A  commenter  requested 
that  royalty  rates  under  the  leasing 
regulations  should  reflect  the  different 
cost  and  revenue  structures  for  oil  and 
gas  and  other  minerals. 

Response — The  MMS  recognizes  that 
cost  and  revenue  structures  for  oil  and 
gas  are  different  from  other  OCS 


minerals.  Those  differences  have  been 
taken  into  consideration  in  developing 
the  proposed  rule,  and  they  will  be 
considered  when  the  royalty  rate  for 
OCS  minerals  is  specified  in  a  leasing 
notice. 

Comment — One  commenter  suggested 
that  the  regulations  provide  for  work 
commitments  so  as  to  encourage  serious 
postlease  exploration  activities. 

Response — The  proposed  rule  does 
not  specifically  provide  for  a  work 
commitment.  However,  neither  does  it 
preclude  the  Secretary  from  including 
such  a  requirement  in  a  leasing  notice. 

Comment — A  commenter  has 
suggested  that  a  bidder  at  a  sale  submit 
an  exploration  and  development  plan 
with  the  bid  and  that  failure  to  follow 
the  plan  would  result  in  the  lease  being 
cancelled. 

Response — This  suggestion  was  not 
adopted.  It  would  be  inappropriate  to 
require  such  plans  from  the  potentially 
multiple  bidders  before  the  award  of 
leases.  Bidders  typically  would  not  have 
developed  all  information  necessary  to 
prepare  comprehensive  operating  plans 
prior  to  being  awarded  the  lease.  The 
current  DOI  systems  of  plan 
authorizations  for  onshore  mineral 
leasing  and  for  offshore  oil  and  gas 
leasing  require  a  lessee  to  submit  a  plan 
of  proposed  operations  for  MMS 
approval  before  operations  can  be 
conducted  on  the  lease.  The  MMS 
expects  to  use  similar  procedures  for  the 
review  and  approval  of  activities  to  be 
conducted  on  a  lease. 

Comment — A  State  commenter 
pointed  out  that  certain  mineral  deposits 
might  straddle  the  State/Federal  marine 
boundary  which  could  present  problems 
and  urged  that  MMS  join  States  in  a 
cooperative  approach  to  managing  OCS 
minerals. 

Response — To  address  any  OCS 
mineral  deposits  which  straddle  State/ 
Federal  jurisdiction,  DOI  expects  to 
develop  an  agreement  with  the  adjacent 
State  when  joint  management  is  needed. 
The  agreements  would  assure 
coordination  and  cooperation  between 
MMS,  agencies  of  the  adjacent  State, 
and  State  and  Federal  lessees  in  order 
to  maximize  efficiency,  reduce 
regulatory  burden,  and  obtain  the  most 
equitable  return  to  all  parties.  When  a 
mineral  deposit  straddles  the  State/ 
Federal  boundary,  the  lessees  of  the 
adjoining  Federal  and  State  leases 
typically  will  negotiate  an  appropriate 
sharing  agreement  to  cover  issues  that 
need  to  be  addressed  by  owners  of 
divided  interests  in  a  mining  unit  which 
embraces  Federal  and  State  leases. 
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Comment — One  commenter  suggested 
that  oil  and  gas  regulatory  models  are 
not  applicable  to  other  minerals. 

Response — The  proposed  rule  is 
modeled  after  regulations  governing 
solid  minerals  from  onshore  Federal 
leases.  The  MMS  believes  that  the 
successful  regulation  of  mining  for  OCS 
minerals  other  than  oil,  gas,  and  sulphur 
can  be  achieved  better  through  the 
application  of  regulations  designed  for 
that  purpose.  However,  certain 
principles  are  common  to  all  types  of 
leases,  such  as  the  need  for  appropriate 
environmental  evaluation  and 
protection;  the  opportunity  for 
consultation  and  coordination  with 
States,  the  public,  and  other  Federal 
Agencies;  fair  economic  return  to  the 
public  on  leases;  and  security  of  tenure 
to  lessees.  As  a  result,  some  similarities 
in  the  regulations  are  inevitable  and 
desirable.  On  the  other  hand,  there 
needs  to  be  specific  recognition  of  the 
unique  aspects  of  OCS  mining 
operations  to  produce  minerals  in  a 
solid  rather  than  fluid  state. 

Comment — One  commenter  was 
concerned  with  potential  water  quality 
impacts. 

Response — Exploration  and  mining 
activities  will  be  monitored  to  ensure 
the  early  and  accurate  detection  of 
potential  adverse  effects  on  the 
environment.  This  subject  will  be 
addressed  in  MMS's  operating 
regulations  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur.  In  addition,  the 
lessee  will  be  subject  to  applicable  laws 
governing  water  quality  and  to 
applicable  regulations  of  other  Federal 
Agencies. 

Comment — Two  commenters 
suggested  that  DOI  only  offer  to  lease 
tracts  which  have  proven  reserves.  They 
asserted  that  DOI  should  know  the  full 
value  of  the  minerals  to  be  leased  and 
that  DOI  should  obtain  their  full  value. 

Response — It  would  be  cost 
prohibitive  and  inappropriate  for  the 
Government  to  discover  and  delineate 
OCS  mineral  deposits  and  to  evaluate 
those  OCS  mineral  reserves  to  the 
extent  suggested.  However,  it  is  the 
intent  of  DOI  to  enhance  the 
Government’s  knowledge  of  resources 
through  the  regulatory  process.  The 
MMS  will  establish  procedures  on  a  sale 
specific  basis  to  obtain  a  fair  return  on 
OCS  minerals  leased. 

Comment — Several  commenters 
expressed  the  view  that  the  OCSLA 
needs  to  be  amended  to  provide  a 
legislative  basis  for  mining  in  the  OCS 
similar  to  the  Deep  Seabed  Hard 
Minerals  Resources  Act. 

Response — The  MMS  does  not  agree 
that  new  legislation  is  required.  Section 
8(k)  of  the  OCSLA  provides  the 


Secretary  with  clear  authority  for  the 
leasing  of  OCS  minerals.  Section  8{k),  in 
combination  with  other  provisions  of  the 
OCSLA,  provides  the  Secretary  with 
broad  authority  to  prescribe  appropriate 
terms  and  conditions  to  govern  OCS 
mining  activities.  Recognizing  the 
differences  between  the  production  of 
oil,  gas,  and  sulphur  and  other  OCS 
minerals,  the  OCSLA  allows  greater 
flexibility  in  the  administration  of  a 
program  for  the  development  of  other 
OCS  minerals. 

Comment — One  commenter  felt  that 
the  leasing  process  should  be  delayed 
until  NOAA’s  5-year  research  program 
is  complete. 

Response — The  NOAA’s  program 
addresses  manganese  nodules  in  the 
international  areas  of  the  deep  seabed 
which  lie  beyond  the  OCS  as  defined  by 
law  and  the  exclusive  jurisdiction  of  the 
United  States  and,  as  such,  will  have 
only  limited  applicability  to  MMS’s 
leasing  program.  Nevertheless,  the  MMS 
expects  to  utilize  any  of  the  results  of 
that  program  which  prove  to  be 
transferable  to  OCS  mineral  deposits. 
This  will  be  accomplished  through  the 
modification  of  specific  provisions  of 
individual  leasing  notices. 

Comment — One  commenter  suggested 
that  summarized  resource  estimates 
from  proprietary  data  should  be 
available  to  local  governments  and  the 
public. 

Response — The  MMS  expects  to  make 
summarized  OCS  resource  data  and 
information  available  to  States  and  the 
public  in  a  form  and  manner  that  will 
protect  proprietary  data  from 
unauthorized  disclosure. 

Comment — A  commenter  remarked 
that  a  lessee  should  have  no  absolute 
right  to  develop  and  produce  a  lease; 
those  rights  should  be  contingent  upon 
subsequently  determined  environmental 
impacts. 

Response — Under  the  proposed 
regulations,  lessees  will  obtain  the 
exclusive  right  to  look  for,  delineate, 
develop,  mine,  and  process  OCS 
minerals.  The  exercise  of  the  lessee’s 
right  is  contingent  upon  the  lessee's 
compliance  with  all  provisions  of  the 
lease,  applicable  law,  and  governing 
regulations.  Compliance  with  the 
requirements  of  the  aforementioned 
provisions  requires  that  lease  activities 
be  conducted  in  an  operationally  safe 
and  environmentally  responsible 
manner. 

Comment — One  commenter  suggested 
that  Government  and  academic 
scientists  should  be  free  to  conduct 
research  on  leases. 

Response — Activities  on  a  lease  by 
anyone  other  than  a  lessee  must  not 
interfere  with  or  endanger  actual 


operations  under  any  lease  issued  or 
maintained  under  the  OCSLA.  Those 
activities  which  can  be  conducted  by 
scientific  researchers  on  a  lease  are 
subject  to  the  G&G  prospecting  and 
scientific  research  regulations  in  30  CFR 
Part  280  for  minerals  other  than  oil,  gas, 
and  sulphur  and  30  CFR  Part  251  for  oil, 
gas,  and  sulphur. 

Comment — One  commenter  suggested 
that  bonuses  could  be  cash,  a  work 
commitment,  or  a  combination  of  both. 

Response — Section  8(k)  of  OCSLA 
specifies  the  Secretary  grant  leases  for 
minerals  other  than  oil,  gas,  and  sulphur 
“*  *  *  to  the  qualified  persons  offering 
the  highest  cash  bonuses  on  a  basis  of 
competitive  bidding  *  *  *”  (emphasis 
added). 

Issues  and  Alternatives 

Most  of  the  provisions  of  the  proposed 
regulations  are  self-explanatory. 
However,  several  of  the  provisions  and 
their  alternatives  merit  further 
explanation  as  follows.  Comments  are 
specifically  invited  on  these  issues. 

(1)  Lessee  Qualifications.  The  MMS  is 
committed  to  encouraging  the  rational 
development  of  mineral  resources  in 
U.S.  waters.  The  qualification 
requirements  set  forth  in  30  CFR  256.35 
have  served  DOI’s  purposes  well. 
Therefore,  it  is  proposed  that  those 
qualifications  continue  to  be  applicable 
to  lessees  of  OCS  minerals  other  than 
oil,  gas,  and  sulphur.  Restrictions,  if  any, 
which  might  be  placed  upon  joint 
bidding  for  a  lease  on  OCS  minerals 
other  than  oil,  gas,  and  sulphur  will  be 
specified  in  the  leasing  notice, 

(2)  Initiation  of  Leasing.  The  leasing 
procedures  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  are  different  from 
those  of  oil  and  gas  in  several  ways.  The 
oil  and  gas  leasing  process  provides  for 
a  5-year  program  for  leasing;  whereas, 
these  regulations  provide  for  leasing  on 
a  case-by-case  basis.  The  Secretary  may 
offer  leases  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  on  DOI’s  initiative 
or  when  requested  by  an  interested 
principal. 

If  DOI  has  not  initiated  the  process 
leading  to  a  lease  sale  in  an  area, 
someone  who  is  interested  in  obtaining 
a  lease  covering  OCS  minerals  could 
request  that  a  lease  sale  be  held.  This  is 
what  happened  in  the  case  of  the  lease 
sale  being  prepared  for  OCS  minerals 
off  Alaska.  Other  interested  parties, 
such  as  coastal  States,  could  also  ask 
the  Secretary  to  initiate  activity  in  an 
area.  A  State  that  is  aware  of  interest  in 
an  area  could  recommend  that  a  lease 
sale  be  held  or  that  a  joint  State/Federal 
task  force  be  formed  to  study  the 
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potential  of  an  area  and  initiate 
coordination  and  planning  activities. 

(3)  State  and  Other  Public 
Participation.  Once  a  potential  leasing 
area  has  been  identified,  the  process 
would  follow  the  procedures  in  the 
proposed  rule.  These  leasing  procedures 
follow  many  of  the  steps  for  the  public 
participation  provided  for  in  the  oil  and 
gas  regulations,  but  they  also  provide  for 
the  use  of  joint  State/Federal  task  forces 
or  other  arrangements.  Once  a  proposed 
leasing  area  is  identified,  leasing  plans 
may  be  developed  with  representation 
from  the  adjacent  coastal  State(s) 
through  a  State/Federal  task  force  or 
other  mechanism  as  agreed  upon  by  the 
Secretary  and  the  appropriate  State 
Governor(s).  Also,  under  the  proposed 
rule,  adjacent  State(s)  will  be  provided 
other  opportunities  for  review  and 
comment.  In  addition  to  State 
opportunity  to  initiate  activity  as 
previously  discussed,  these  proposed 
regulations  also  provide  for  public 
participation  through  scoping  meetings, 
requests  for  OCS  mineral  information 
and  interests,  preparation  of  required 
NEPA  documents  for  proposed  lease 
offering,  and  proposed  leasing  notices. 

Section  281.13  provides  for  joint 
State/Federal  task  forces  and  other 
mechanisms  for  coordination.  These 
task  forces  and  other  arrangements  are 
intended  to  provide  for  early  and 
continued  State  involvement  in  the 
leasing  process,  to  facilitate  the 
resolution  of  issues  of  mutual  interest, 
and  to  conduct  other  activities  which 
the  Secretary  and  the  Governor 
mutually  identify.  Task  forces  of  this 
nature  have  already  been  established  in 
several  areas  and  have  participated  in  a 
variety  of  activities.  For  example,  a  task 
force  established  with  the  State  of 
Oregon  has  conducted  joint  State/ 
Federal  research  studies.  A  coordination 
team  established  with  the  State  of 
Alaska  will  be  participating  in  the 
preparation  of  an  EIS.  Another  task 
force  established  with  the  State  of 
Hawaii  is  developing  a  joint  State/ 
Federal  EIS. 

(4)  Tract  Size.  Lease  tracts  are  not 
planned  to  be  limited  to  any 
predetermined  size.  Lease  tracts  for 
OCS  minerals  other  than  oil,  gas,  and 
sulphur  may  be  considerably  different  in 
size  as  compared  to  oil  and  gas  lease 
tracts.  The  size  of  the  tracts  will  be 
determined  by  the  OCS  mineral(s) 
involved  and  by  the  exploration  and 
production  requirements  of  deposits  of 
such  minerals.  For  example,  leases  for 
OCS  mineral  deposits  which  occur  in 
thin  surficial  layers  characterized  by  the 
cobalt-rich  manganese  crusts  off  Hawaii 
will  require  a  considerably  larger  area 


than  a  thick  sand  and  gravel  deposit  or 
a  massive  sulfide  deposit.  In 
determining  tract  size,  MMS  will 
consider  the  need  for  a  tract  to  be  large 
enough  to  permit  a  volume  of  production 
sufficient  to  make  a  lease  economically 
worth  developing. 

Lease  tract  size  will  also  be  affected 
by  the  amount  of  prospecting  which 
occurs  prior  to  a  lease  sale.  In  cases 
where  prospecting  permits  are  obtained 
and  OCS  minerals  located  prior  to  a 
lease  offering,  MMS  will  have  sufficient 
information  available  to  specify  leases 
of  a  size  which  nearly  approximate  a 
logical  mining  unit  for  the  OCS  minerals 
of  interest.  In  other  cases,  when  there  is 
little  information  on  the  presence  of 
OCS  minerals  other  than  oil,  gas,  or 
sulphur,  MMS  may  establish  relatively 
larger  tract  sizes  to  be  offered  for  lease 
as  logical  exploration  units.  When  large 
size  leases  are  offered  to  encourage  the 
development  of  information  and 
discovery  of  OCS  minerals,  the 
Secretary  may  specify  a  relatively  low 
rental  rate  in  the  offer  to  lease. 

(5)  Lease  Term.  Section  281.19 
indicates  that  except  for  sand  and 
gravel,  leases  for  OCS  minerals  other 
than  oil  gas,  and  sulphur  will  be  issued 
for  a  primary  term  of  not  less  than  20 
years  as  stipulated  in  the  leasing  notice. 
A  lease  term  of  more  than  20  years  may 
be  specified  when  the  additional  time  is 
needed  to  permit  lessees  to  explore  and 
develop  the  lease,  taking  into  account 
the  mineral  resources,  the 
environmental  setting,  the  state-of-the- 
art  of  recovery  and  processing 
technologies,  and  other  appropriate 
factors.  Following  commencement  of 
production  or  expiration  of  the  primary 
term,  the  lease  would  remain  in  force  as 
long  as  production  continues,  or  the 
lessee  is  otherwise  complying  with 
provisions  of  the  lease  or  regulations  for 
earning  a  continuance  of  the  lease  in 
force. 

Commenters  are  invited  to  respond  to 
the  following  questions. 

•  Is  20  years  the  appropriate  length 
for  the  regulations  to  set  as  the  minimum 
primary  term  for  OCS  minerals  other 
than  sand  and  gravel? 

•  Should  a  different  minimum  length 
be  set  or  should  no  minimum  be  set 
allowing  the  determination  to  be  made 
at  the  time  of  the  leasing  notice? 

(6)  Leasing  Notice.  A  sale  will  be 
preceded  by  both  a  proposed  leasing 
notice  and  leasing  notice.  The  proposed 
leasing  notice  would  propose  lease 
sizes,  duration  of  lease,  environmental 
stipulations,  and  financial 
considerations  which  may  include 
rentals,  royalties,  and  bonding 
requirements  other  than  those  specified 


in  the  proposed  rule.  The  proposed 
leasing  notice  will  provide  Federal  and 
State  agencies,  industry,  public  interest 
groups,  and  the  public  an  opportunity  to 
comment  on  the  terms  and  conditions 
proposed  for  specification  in  the  leasing 
notice.  These  comments  and 
recommendations  will  be  considered 
when  the  Secretary  decides  whether  the 
leasing  notice  will  be  developed  and 
published  or  withheld. 

(7)  Minimum  Bid.  A  minimum  cash 
bonus  bid  may  be  specified  in  the 
leasing  notice  as  a  condition  of  sale. 
When  specified,  the  minimum  cash 
bonus  bid  would  be  the  minimum 
amount  which  would  be  considered  a 
submissible  bid  for  the  tracts  being 
offered.  The  minimum  bid  may  represent 
a  computed  value  of  the  contained 
resource  based  on  available  data,  or  it 
may  be  based  on  some  other  criteria.  It 
is  likely  that  the  resource  data  known 
for  each  tract  will  be  different,  and  the 
following  options  are  suggested  as  being 
available. 

(a)  In  areas  where  resource  data  are 
sparse  or  unavailable  and  it  is  in  the 
public  interest  to  encourage  exploration 
by  making  exclusive  rights  of  OCS 
mineral  discovery  available  to  a  lessee 
at  a  minimum  cost,  a  leasing  notice  may 
omit  the  specification  of  a  minimum 
acceptable  bid.  Lease  tracts  could  be 
large  enough  (e.g.,  10  blocks/58,000 
acres)  to  allow  for  discovery  with 
subsequent  relinquishment  of 
unexplored  areas.  Diligence  and  fair 
return  could  be  assured  through  use  of 
the  special  rental  and  royalty 
requirements. 

(b)  A  minimum  bid  based  on  other 
criteria  such  as  (1)  a  sum  estimated  to 
cover  the  Government’s  cost  of  the  sale, 
(2)  a  sum  sufficient  to  discourage 
nuisance  bidding,  or  (3)  a  sum  equal  to 
an  assessment  per  ton  on  MMS’s 
estimates  of  recoverable  resources.  The 
latter  situation  might  arise  in  the  leasing 
of  a  sand  and  gravel  tract  for  a  specific 
project. 

(8)  Bonus.  The  proposed  regulations 
provide  that  tracts  be  offered  for  lease 
by  competitive  cash  bonus  bids. 
Commenters  are  invited  to  respond  to 
the  following  questions: 

•  Should  the  final  rule  specifically 
provide  for  deferral  of  a  part  of  the  cash 
bonus? 

•  If  the  final  rule  provides  for  deferral 
of  a  specified  part  of  the  cash  bonus  bid, 
how  and  when  should  the  payment  of 
the  deferred  portion  be  made  and  what 
mechanism  should  be  used  to  assure 
that  the  deferred  portion  would  in  fact 
be  paid? 

(9)  The  OCS  Minerals  Covered  by  a 
Lease.  Unless  otherwise  specified  in  the 
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leasing  notice,  an  OCS  minerals  lease 
will  include  rights  to  all  minerals,  except 
OCS  minerals  already  leased,  oil,  gas, 
sulphur,  and  reserved  deposits  of  salt, 
sand,  and  gravel.  Deposits  of  salt  might 
be  reserved  in  areas  where  the  salt  may 
be  needed  for  sulphur  production.  Sand 
and  gravel  deposits  might  be  reserved  in 
areas  where  the  sand  and  gravel  might 
be  needed  to  build  gravel  islands  used 
for  oil  and  gas  or  sulphur  production. 

The  MMS  believes  that  the  option 
identified  in  the  proposed  rule  (i.e.,  all 
minerals  and  all  depths)  encourages 
efficiency  in  the  mining  of  OCS  minerals 
by  minimizing  the  environmental 
impacts  on  the  leased  area.  To  lease  less 
than  all  minerals  at  a  time  would  require 
that  other  OCS  minerals  be  leased  at  a 
later  time.  In  some  cases,  this  would 
result  in  unnecessary  repeating  of 
environmental  impacts  which  could  be 
experienced  once  if  the  area  is  mined  for 
all  minerals  at  one  time.  In  instances 
where  limits  on  mineral  rights  are 
appropriate,  specific  limits  will  be 
identified  in  the  proposed  leasing  notice 
allowing  MMS  to  consider  the  comments 
of  interested  parties  prior  to  publication 
of  the  leasing  notice.  By  providing  that 
other  provisions  may  be  specified  in  the 
leasing  notice,  the  proposed  rule  retains 
the  flexibility  to  permit  the  Secretary  to 
issue  leases  limited  in  application  to 
specific  target  mineral(s)  or  to  specific 
depths  below  the  seafloor.  In  cases 
where  specific  target  minerals  are 
identified  in  the  leasing  notice,  the  lease 
would  also  include  the  right  to  minerals 
produced  in  direct  association  with 
production  of  the  primary  minerals. 

Interested  parties  are  invited  to 
respond  to  the  following  questions: 

•  Under  what  circumstances  should 
MMS  limit  the  minerals  other  than  oil, 
gas,  and  sulphur  for  which  mineral 
rights  are  included  in  a  lease? 

•  If  limits  are  needed  for  a  specific 
lease  sale,  how  should  the  limits  be 
specified  (e.g.,  by  identifying  specific 
minerals,  by  limiting  depth)? 

(10)  Bidding  Systems.  Under  the 
proposed  rule,  leases  would  be  awarded 
on  the  basis  of  highest  cash  bonus  bid 
as  provided  for  in  the  OCSLA. 
Competitive  cash  bonus  bidding 
provides  an  opportunity  for  more 
informed  bidders  (e.g.,  companies 
involved  in  prelease  prospecting)  to 
outbid  their  competition,  thereby  making 
economic  use  of  the  result  of 
investments  in  prelease  prospecting.  The 
date,  time,  place,  and  bidding  system  to 
be  used  would  be  announced  in  the 
leasing  notice.  The  bidding  system  to  be 
used  would  be  designed  to  provide  a  fair 
return  to  the  lessor  and  to  encourage 
exploration,  development,  and 
production.  Two  basic  bidding 


procedures  are  being  proposed.  The 
leasing  notice  will  specify  which  of  the 
bidding  procedures  will  be  used  at  the 
time  OCS  minerals  are  offered  for  lease. 

(a)  Oral  Bidding — The  highest  cash 
bonus  bid  at  an  oral  auction  would 
identify  the  high  bidder.  The  leasing 
notice  would  specify  conditions  such  as 
the  applicable  rental  and  royalty  rates. 
Tract-specific  minimum  bids  might  also 
be  specified  in  the  leasing  notice.  When 
a  minimum  bid  is  specified  in  the  leasing 
notice  and  a  tract  does  not  receive  a  bid 
that  is  equal  to  or  greater  than  the 
specified  minimum  bid,  the  royalty  rate 
for  that  tract  may  be  sequentially 
reduced  until  a  cash  bonus  bid  equal  to 
or  greater  than  the  specified  minimum 
bid  is  received.  In  an  oral  auction,  the 
highest  bid  would  be  accepted  subject  to 
clearance  under  antitrust  review  if  it  is 
viewed  by  the  Secretary  as  representing 
the  value  of  the  rights  to  be  granted 
under  the  lease.  Oral  bidding  avoids  the 
commitment  of  the  winner’s  resources 
above  that  necessary  to  secure  the 
lease.  As  a  consequence,  money  which 
would  have  been  "left  on  the  table” 
under  a  sealed  bidding  procedure  would 
be  available  to  pay  for  future 
exploration  and  production. 

(b)  Sealed  bidding — The  highest  cash 
bonus  bid  would  identify  the  highest 
bidder.  In  the  event  the  highest  bids 
result  in  a  tie,  the  winner  could  be 
determined  by  oral  auction  between  or 
among  the  tied  bidders.  No  bid  would  be 
accepted  or  rejected  at  the  sale. 

Subsequently,  the  high  bidder  would 
be  notified  whether  the  bid  is  accepted 
or  rejected.  Where  many  tracts  are  to  be 
offered,  sealed  bidding  presents  certain 
administrative  advantages.  Rather  than 
offering  each  tract  sequentially  for  oral 
bid,  sealed  bids  are  received 
simultaneously  and  read  aloud  at  the 
sale,  saving  considerable  time. 

(11)  Rentals.  The  proposed  rule 
provides  that  unless  otherwise  specified 
in  the  leasing  notice,  the  annual  rental 
payment  specified  in  the  lease  will  not 
apply  during  the  first  5  years  following 
issuance  of  the  lease  (i.e.,  the  first 
payment  of  the  annual  rental  specified 
in  a  lease  will  be  due  and  payable  on  or 
before  the  fifth  anniversary  of  a  lease). 
The  leasing  notice  will  specify  the  rental 
payment  applicable  to  each  lease.  The 
leasing  notice  may  specify  the 
escalation  of  rental  payments. 

Commenters  are  invited  to  respond  to 
the  following  questions: 

•  Should  the  annual  rental  specified 
in  a  lease  be  a  fixed  amount  (e.g.,  $5,000 
per  year)  or  should  it  be  based  upon  the 
size  of  the  area  leased  (e.g.,  $1  per  acre 
or  part  thereof  per  year)? 

•  Should  the  regulations  provide  for 
escalating  rentals? 


(12)  Royalties.  Royalty  is  a  payment 
to  the  U.S.  Government  of  a  portion  of 
the  amount  or  value  of  production 
saved,  removed,  or  sold  from  the  lease. 
Lease  management  regulations  for 
minerals  other  than  oil,  gas,  and  sulphur 
produced  from  onshore  Federal  leases 
prescribed  a  royalty  of  “not  less  than  2 
percent  for  sodium  and  potassium 
components  and  related  products.”  The 
royalty  that  will  be  due  under  an  OCS 
mineral  lease  will  be  specified  in  the 
leasing  notice.  The  specified  royalty  is 
expected  to  be  comparable  to  the 
royalty  asessed  on  the  production  of 
similar  minerals  from  onshore  leases. 
The  proposed  rule  provides  that  when 
prescribed  in  the  leasing  notice  and 
subsequently  issued  lease,  no  royalty 
will  be  due  on  OCS  minerals  produced 
from  a  leasehold  for  up  to  any  5  years, 
as  specified  by  the  lessee,  during  the 
first  10  years  in  the  life  of  the  lease.  This 
provision  is  designed  to  encourage  early 
development  of  production. 

•  The  MMS  requests  specific 
comments  on  all  elements  of  the  timing 
and  potential  effects  of  this  proposal. 

It  is  likely  that  when  a  fixed  royalty  is 
prescribed,  the  prescribed  royalty  will 
be  in  the  range  of  2  to  5  percent  of  the 
value  or  amount  of  production. 

The  royalty  specified  in  the  leasing 
notice  offering  an  area  for  lease  may  be 
based  on  a  specified  percentage  of  the 
gross  proceeds  accruing  to  the  lessee 
from  the  OCS  minerals  produced  from 
the  leasehold.  A  royalty  based  on  gross 
proceeds  accruing  to  the  lessee  results 
in  an  automatic  commodity-price- 
adjusted  return  to  the  Government.  A 
specified  sum  (e.g.,  $5  per  ton)  assessed 
per  unit  of  product  saved,  removed,  or 
sold  from  the  leasehold  is  another  form 
in  which  royalty  might  be  specified  in  a 
leasing  notice.  When  the  royalty  is 
expressed  as  a  percentage  of  the  value 
or  amount  of  production  or  gross 
proceeds,  MMS’s  Royalty  Management 
Program  regulations  will  be  used  to 
determine  the  royalty  valuation  basis  to 
be  used. 

Commenters  are  invited  to  respond  to 
the  question  of  whether  other  royalty 
options  should  be  considered. 

(13)  Minimum  Royalty.  Section  281.30 
provides  that  payment  of  an  annual 
minimum  royalty  will  be  required 
starting  with  the  year  in  which  OCS 
minerals  are  produced  (saved,  removed, 
and  sold)  from  the  leasehold.  The 
leasing  notice  and  subsequently  issued 
lease  will  specify  the  amount  of  the 
annual  minimum  royalty  payable  under 
a  lease.  Minimum  royalty  payments  are 
to  be  due  at  the  beginning  of  and 
payable  within  30  days  following  the 
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end  of  the  lease  year  for  which  they  are 
due. 

(14)  Overriding  Royalty.  An 
overriding  royalty  is  a  royalty  created 
out  of  the  leaseholder’s  interest  and  is  in 
addition  to  that  royalty  paid  to  the  U.S. 
Government.  The  proposed  rule  limits 
the  total  overriding  royalty  interest  to  no 
more  than  50  percent  of  the  royalty  paid 
to  the  United  States.  Overrides  may 
increase  costs  on  a  lease  to  the  extent 
that  they  could  cause  premature 
abandonment  of  lease  operations  and 
may  preclude  the  mining  of  marginally 
economic  deposits  which  in  the  absence 
of  overriding  royalty  costs  could  be 
produced  economically.  Similar  curbs 
have  been  placed  on  overriding  royalties 
on  onshore  mineral  leases.  These 
limitations  preclude  the  development  of 
excess  overriding  royalties  that  might 
discourage  a  new  lessee  from  going 
forward  with  exploration,  development, 
or  production  of  an  OCS  mineral 
deposit. 

Commenters  are  invited  to  respond  to 
the  following  questions: 

•  Should  overrides  be  prohibited? 

•  Should  different  limitations  be 
provided? 

(15)  Waiver,  Reduction,  or  Suspension 
of  Rentals  or  Royalties.  There  may  be 
times  when  a  lease  cannot  be  operated 
successfully  under  the  rentals  and 
royalties  specified  in  a  lease.  This  may 
be  especially  applicable  in  an  operation 
such  as  mining  OCS  minerals  other  than 
oil,  gas,  or  sulphur  where  costs  may  be 
especially  difficult  to  predict.  If  the 
Secretary  finds  that  it  is  in  the  national 
interest,  it  will  result  in  conservation  of 
the  natural  resources  of  the  OCS,  it  will 
promote  development,  or  the  mine 
cannot  be  successfully  operated  under 
existing  conditions,  the  Secretary  may 
waive,  reduce,  or  suspend  the  royalty 
specified  in  a  lease. 

(16)  Incentives.  Specific  incentives  to 
encourage  the  early  initiation  of 
production  activities  for  OCS  minerals 
other  than  oil  and  gas  or  sulphur  have 
been  incorporated  in  the  proposed  rule. 
The  proposed  rule  provides  that,  unless 
otherwise  specified  in  the  leasing  notice, 
there  would  be  no  rental  due  during  the 
first  5  years  of  a  lease.  Also,  when 
prescribed  in  the  leasing  notice  no 
royalty  will  be  due  on  production  from  a 
leasehold  for  up  to  any  5  years, 
specified  by  the  lessee,  during  the  first 
10  years  of  a  lease.  Specification  of  a 
number  of  royalty-free  years  from  the 
start  of  the  lease  encourages  a  lessee  to 
initiate  actual  production  at  the  earliest 
possible  time. 

Comments  are  invited  concerning 
whether  this  royalty-free  program  is 
warranted  to  encourage  early 
production  and  whether  10  years  are  the 


appropriate  length  of  time  for  this 
royalty-free  period. 

Commenters  are  invited  to  provide 
detailed  responses  (including 
justification  and  proposed  procedures 
for  implementation)  to  the  following 
questions: 

•  Should  a  lessee  be  permitted  to 
credit  part  of  the  cost  of  work  performed 
on  a  leasehold  against  future  payments 
of  rental  or  royalty  due  under  a  lease? 

•  What  other  specific  forms  of 
incentives  should  be  considered  for 
encouraging  development  and 
production  of  OCS  minerals  other  than 
oil,  gas,  and  sulphur? 

•  Should  specific  incentives  be 
limited  in  size  or  application  to  specific 
OCS  minerals?  (Identify  incentives 
together  with  the  OCS  minerals 
involved.) 

(17)  Bonding.  Section  281.33  provides 
for  the  submission  of  a  surety  bond  prior 
to  the  commencement  of  activity  on  a 
lease.  The  purpose  of  the  bond  is  to 
protect  the  Government's  financial 
interest  in  the  event  a  lessee  fails  to 
meet  royalty  or  other  obligations  under 
a  lease. 

(18)  Assignment.  Subpart  D  provides 
for  assigning  a  lease  or  interests  therein. 
When  the  assignment  of  a  lease  or  an 
interest  therein  is  approved  by  the 
Secretary,  it  becomes  effective  on  the 
first  day  of  the  month  following  the 
month  in  which  the  request  for  approval 
is  submitted  to  the  Director  unless  the 
parties  request  an  earlier  effective  date. 
The  assignment  must  be  accompanied 
by  a  nonrefundable  filing  fee.  If  a 
divided  portion  of  a  lease  acreage  is 
assigned,  the  assigned  and  retained 
portions  become  separate  leases  and 
retain  the  lease  terms  and  conditions  in 
effect  at  the  time  of  the  assignment. 

(19)  Environmental  Baseline 
Information.  The  MMS  anticipates  that 
the  first  OCS  mineral  lease  sale  in  an 
area  will  be  preceded  by  the  preparation 
of  an  EIS.  In  order  to  prepare  an 
adequate  document,  it  must  contain  a 
reasonable  characterization  of  the 
environment  in  which  the  postlease 
activities  will  take  place.  A  number  of 
approaches  will  be  followed  in  the 
development  of  the  needed  information. 

In  those  instances  where  the  MMS’s 
Environmental  Studies  Program  (ESP) 
has  not  and  is  not  expected  to  develop 
needed  data  and  information,  a 
prospector  could  be  required  to  acquire 
environmental  information  during 
prospecting  activities  under  a 
prospecting  permit  so  that,  by  the  time  a 
lease  sale  is  being  planned,  all 
prospectors’  data  will  collectively 
comprise  a  reasonable  body  of 
information  to  provide  a  basis  for 
MMS’s  review  and  evaluation  of  the 


environmental  impacts  associated  with 
OCS  mineral  development  and 
production.  Where  time  permits,  MMS 
may  adjust  its  ESP  to  develop  the 
needed  data  and  information. 

Authors: 

Andrew  Bailey,  Charles  Ham,  John 
Mirabella,  Jane  Roberts,  and  William 
Wolf  of  the  MMS:  Michael  Cruickshank 
of  the  USGS  (retired):  Ransom  Read  of 
the  BOM:  and  Ronald  Smith  and  Donal 
Ziehl  of  the  BLM;  John  Padan  of  NOAA, 
Department  of  Commerce:  and  Joseph 
Wilson  of  the  Corps  of  Engineers,  U.S. 
Army. 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment:  therefore,  an 
EIS  is  not  required. 

The  DOI  has  also  determined  that  the 
document  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
annual  economic  effect  is  less  than  $100 
million.  The  overall  effect  is  expected  to 
be  approximately  $2.2  million  per  year. 
The  cost  estimate  is  based  on  an 
expectation  of  two  sales  per  year. 

The  DOI  also  certifies  that  the  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq .)  as  the  entities  that 
engage  in  OCS  minerals  related 
activities  are  not  considered  small  due 
to  the  technical  complexity  and 
financial  resources  needed  to  conduct 
those  OCS  activities. 

The  information  collection 
requirements  contained  in  30  CFR  Part 
281  have  been  submitted  to  the  Office  of 
Management  and  Budget  (OBM)  for 
approval  under  44  U.S.C.  3501  et  seq. 
The  collection  of  this  information  will 
not  be  required  until  it  has  been 
approved  by  OMB. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  23.1  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Clearance 
Officer;  Minerals  Management  Service: 
Mail  Stop  631: 12203  Sunrise  Valley 
Drive;  Reston,  Virginia  22091:  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
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List  of  Subjects 

30  CFR  Part  256 

Administrative  practice  and 
procedure,  Continental  shelf, 

Government  contracts,  Oil  and  gas 
exploration,  Pipelines,  Public  lands- 
mineral  resources,  Public  lands-rights- 
of-way,  Reporting  and  recordkeeping 
requirements,  Surety  bonds. 

30  CFR  Part  281 

Administrative  practice  and 
procedure,  Bonds,  Continental  shelf, 
Mineral  royalties,  Minerals  Management 
Service,  Mines,  Public  lands-mineral 
resources,  Reporting  and  recordkeeping 
requirements. 

Date:  July  8, 1988. 

William  D.  Bettenberg, 

Director,  Minerals  Management  Service. 

For  the  reasons  set  forth  above,  it  is 
proposed  that  30  CFR  Part  256  be 
amended  and  that  a  new  Part  281  be 
added  to  Subchapter  B  of  Title  30  of  the 
CFR  as  follows: 

PART  256 — [AMENDED] 

1.  The  authority  citation  for  Part  256 
would  continue  to  read  as  follows: 

Authority:  Secretarial  Order  3071, 
Amendment  No.  1,  May  10, 1982,  and  the  OCS 
Lands  Act,  43  U.S.C.  131  et  seq.,  as  amended, 
92  Stat.  629. 

§  256.4  [Amended] 

2.  Section  256.4  would  be  amended  by 
adding  the  word  “and"  before  the  word 
“sulphur”  and  by  removing  the  words 
"geopressured-geothermal  and 
associated  resources,  and  other 
minerals”  from  the  first  sentence. 

3.  Section  256.5  would  be  amended  by 
revising  paragraph  (k)  to  read: 

§256.5  Definitions. 
***** 

(k)  “Mineral”  means  oil,  gas,  and 
sulphur;  it  includes  sand  and  gravel  and 
salt  used  to  facilitate  the  development 
and  production  of  oil,  gas,  or  sulphur. 
***** 

§256.37  [Amended  1 

4.  Section  256.37  would  be  amended 
by  removing  paragraph  (d). 

§256.58  [Amended] 

5.  Section  256.58  would  be  amended 
by  removing  paragraph  (d),  and 
redesignating  paragraphs  (e)  through  (g) 
as  paragraphs  (d)  through  (f). 

6.  A  new  Part  281  would  be  added  to 
read  as  follows: 


PART  281— LEASING  OF  MINERALS 
OTHER  THAN  OIL,  GAS,  AND 
SULPHUR  IN  THE  OUTER 
CONTINENTAL  SHELF 

Subpart  A— General 

Sec. 

281.0  Authority  for  information  collection. 

281.1  Purpose  and  applicability. 

281.2  Authority. 

281.3  Definitions. 

281.5  Qualifications  of  lessees. 

281.6  False  statements. 

281.7  Appeals. 

281.8  Disclosure  of  information  to  the 
public. 

281.9  Rights  to  minerals. 

281.10  Jurisdictional  controversies. 

Subpart  B— Leasing  Procedures 

281.11  Request  for  a  lease  sale  and 
submission  of  information. 

281.12  Request  for  OCS  mineral  information 
and  interests. 

281.13  Joint  State/Federal  coordination. 

281.14  OCS  mining  area  identification. 

281.15  Tract  size. 

281.16  Proposed  leasing  notice. 

281.17  Leasing  notice. 

281.18  Bidding  system. 

281.19  Lease  term. 

281.20  Award  of  leases. 

281.21  Lease  form. 

281.22  Effective  date  of  leases. 

Subpart  C— Financial  Considerations 

281.26  Payments. 

281.27  Annual  rental. 

281.28  Royalty. 

281.29  Royalty  valuation. 

281.30  Minimum  royalty. 

281.31  Overriding  royalties. 

281.32  Waiver,  suspension,  or  reduction  of 
rental,  minimum  royalty,  or  production 
royalty. 

281.33  Bonds  and  bonding  requirements. 

Subpart  D— Assignments 

281.40  Assignment  of  Leases  or  interests 
therein. 

281.41  Requirement  for  filing  for  transfers. 

281.42  Effect  of  assignment  on  particular 
lease. 

281.43  Effect  of  suspensions  on  lease  term. 

Subpart  E— Termination  of  Leases 

281.46  Relinquishment  of  leases  or  parts  of 
leases. 

281.47  Cancellation  of  leases. 

Authority:  Outer  Continental  Shelf  Lands 

Act,  43  U.S.C.  131  et  seq.,  as  amended,  92 
Stat.  629 

Subpart  A— General 

§  281.0  Authority  for  information 
collection. 

The  information  collection 
requirements  contained  in  Part  281  have 
been  submitted  for  approval  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507  and  assigned  clearance 
number  (to  be  added  upon  approval). 
The  information  is  being  collected  to 
determine  if  the  applicant  for  a  lease  on 


the  Outer  Continental  Shelf  (OCS)  is 
qualified  to  hold  such  a  lease  or  to 
determine  if  a  requested  action  is 
warranted.  The  information  will  be  used 
to  make  those  determinations.  The 
obligation  to  respond  is  mandatory. 

§  281.1  Purpose  and  applicability. 

The  purpose  of  these  regulations  is  to 
establish  procedures  under  which  the 
Secretary  of  the  Interior  (Secretary)  will 
exercise  the  authority  granted  to 
administer  a  leasing  program  for 
minerals  other  than  oil,  gas,  and  sulphur 
in  the  OCS.  The  rules  in  this  part  apply 
exclusively  to  leasing  activities  for 
minerals  other  than  oil,  gas,  and  sulphur 
in  the  OCS  pursuant  to  the  Act  (43 
U.S.C.  1334(a)). 

§281.2  Authority. 

The  OCS  Lands  Act  authorizes  the 
Secretary  to  issue  leases  for  any  mineral 
other  than  oil,  gas,  and  sulphur  to  the 
qualified  persons  offering  the  highest 
cash  bonuses  on  the  basis  of 
competitive  bidding  upon  such  royalty, 
rental,  and  other  terms  and  conditions 
as  the  Secretary  may  prescribe  at  the 
time  of  offering  the  area  for  lease  (43 
U.S.C.  1337(k))  and  to  prescribe  the  rules 
and  regulations  necessary  to  carry  out 
the  provisions  of  that  Act  (43  U.S.C. 
1334(a)). 

§281.3  Definitions. 

“Act”  means  the  OCS  Lands  Act,  as 
amended  (43  U.S.C.  1331  et  seq.). 

“Adjacent  State”  means  with  respect 
to  any  activity  proposed,  conducted,  or 
approved  under  this  part,  any  coastal 
State— 

(1)  That  is,  or  is  proposed  to  be, 
receiving  for  processing,  refining,  or 
transshipment  of  OCS  mineral  resources 
commercially  recovered  from  the 
seabed; 

(2)  That  is  used,  or  is  scheduled  to  be 
used,  as  a  support  base  for  prospecting, 
exploration,  testing,  and  mining 
activities;  or 

(3)  In  which  there  is  a  reasonable 
probability  of  significant  effect  on  land 
or  water  uses  from  such  activity. 

"Director”  means  the  Director  of  the 
Minerals  Management  Service  (MMS)  of 
the  U.S.  Department  of  the  Interior  or  an 
official  authorized  to  act  on  the 
Director's  behalf. 

“Governor”  means  the  Governor  or 
the  person  or  entity  lawfully  designated 
to  exercise  the  powers  granted  to  a 
Governor. 

“Lease”  means  any  form  of 
authorization  which  is  issued  under 
section  8  of  the  Act  and  which 
authorizes  exploration  for,  and 
development  and  production  of, 
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minerals,  or  the  area  covered  by  that 
authorization,  whichever  is  required  by 
the  context. 

“Lessee"  means  the  party  authorized 
by  a  lease,  or  an  approved  assignment 
thereof,  to  explore  for  and  develop  and 
produce  the  leased  deposits  in 
accordance  with  the  regulations  in  this 
chapter.  The  term  includes  all  parties 
holding  that  authority  by  or  through  the 
lessee. 

“OCS  Mineral”  means  a  mineral 
deposit  or  accretion  found  on  or  below 
the  surface  of  the  seabed  but  does  not 
include  oil;  gas;  sulphur;  or  salt,  or  sand 
and  gravel  intended  for  recovery  in 
association  with  the  production  of  oil, 
gas,  or  sulphur. 

“Outer  Continental  Shelf’  means  all 
submerged  lands  lying  seaward  and 
outside  of  the  area  of  lands  beneath 
navigable  waters  as  defined  in  section  2 
of  the  Submerged  Lands  Act  (43  U.S.C. 
1301),  and  of  which  the  subsoil  and 
seabed  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction  and 
control 

“Overriding  royalty"  means  a  royalty 
created  out  of  the  lessee's  interest  which 
is  over  and  above  the  royalty  reserved 
to  the  lessor  in  the  original  lease. 

“Person”  means  a  natural  person,  a 
private,  public,  or  municipal  corporation 
organized  under  the  laws  of  the  United 
States  or  of  any  State  or  territory  thereof 
and  an  association  of  such  natural 
persons,  or  private,  public,  or  municipal 
corporations,  States,  or  political 
subdivisions  of  States.  The  term  does 
not  include  Federal  Agencies. 

"Production"  means  those  activities 
which  take  place  after  the  successful 
completion  of  any  means  for  the 
removal  of  minerals,  including  such 
removal,  field  operations,  transfer  of 
minerals  to  shore,  operation  monitoring, 
and  maintenance. 

“Secretary"  means  the  Secretary  of 
the  Interior  or  an  official  authorized  to 
act  on  the  Secretary’s  behalf. 

§  281.5  Qualifications  of  lessees. 

(a)  In  accordance  with  section  8(k)  of 
the  Act,  leases  shall  be  awarded  only  to 
qualified  persons  offering  the  highest 
cash  bonus  bid. 

(b)  Mineral  leases  issued  pursuant  to 
section  8  of  the  Act  may  be  held  only  by: 

(1)  Citizens  and  nationals  of  the 
United  States; 

(2)  Aliens  lawfully  admitted  for 
permanent  residence  in  the  United 
States  as  defined  in  8  U.S.C.  1101(a)(20); 

(3)  Private,  public,  or  municipal 
corporations  organized  under  the  laws 
of  the  United  States  or  of  any  State  or  of 
the  District  of  Columbia  or  territory 
thereof;  or 


(4)  Associations  of  such  citizens, 
nationals,  resident  aliens,  or  private, 
public,  or  municipal  corporations, 

States,  or  political  subdivisions  of 
States. 

§281.6  False  statements. 

Under  the  provisions  of  18  U.S.C.  1001, 
it  is  a  crime  punishable  by  up  to  5  years 
imprisonment  or  a  fine  of  $10,000,  or 
both,  for  anyone  knowingly  and  willfully 
to  submit  or  cause  to  be  submitted  to 
any  Agency  of  the  United  States  any 
false  or  fraudulent  statement(s)  to  any 
matters  within  the  Agency’s  jurisdiction. 

§  281.7  Appeals. 

Any  party  adversely  affected  by  a 
decision  of  an  MMS  official  made 
pursuant  to  the  provisions  of  this  part 
shall  have  the  right  of  appeal  pursuant 
to  Part  290  of  this  title,  except  as 
provided  otherwise  in  §  281.20  of  this 
part. 

§  281.8  Disclosure  of  Information  to  the 
public. 

The  Secretary  shall  make  data  and 
information  available  to  the  public  in 
accordance  with  the  requirements  and 
subject  to  the  limitations  of  the  Act  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  and  the  implementing  regulations. 

§  281.9  Rights  to  minerals. 

(a)  Unless  otherwise  specified  in  the 
leasing  notice,  a  lease  for  OCS  minerals 
shall  include  rights  to  all  minerals 
within  the  leased  area  except  the 
following: 

(1)  Minerals  subject  to  rights  granted 
by  existing  leases; 

(2)  Oil; 

(3)  Gas; 

(4)  Sulphur; 

(5)  Minerals  produced  in  direct 
association  with  oil,  gas,  or  sulphur; 

(8)  Salt  deposits  which  are  identified 
in  the  leasing  notice  as  being  reserved; 
and 

(7)  Sand  and  gravel  deposits  which 
are  identified  in  the  leasing  notice  as 
being  reserved. 

(b)  When  an  OCS  mineral  lease 
issued  under  this  part  limits  the 
minerals  to  which  rights  are  granted, 
such  a  lease  shall  include  rights  to 
minerals  produced  in  direct  association 
with  the  OCS  mineral  specified  in  the 
lease  but  not  the  rights  to  minerals 
specifically  reserved. 

(c)  The  existence  of  an  OCS  mineral, 
oil  and  gas,  or  sulphur  lease  shall  not 
preclude  the  issuance  of  a  lease(s)  for 
other  OCS  minerals  in  the  same  area. 
However,  no  OCS  mineral  lease  shall 
authorize  or  permit  the  lessee 
thereunder  to  unreasonably  interfere 
with  or  endanger  operations  under  an 


existing  OCS  mineral,  oil  and  gas,  or 
sulphur  lease. 

§  281.10  Jurisdictional  controversies. 

In  the  event  of  a  controversy  between 
the  United  States  and  a  State  as  to 
whether  certain  lands  are  subject  to 
Federal  or  State  jurisdiction  (43  U.S.C. 
1336),  either  the  Governor  or  the 
Secretary  may  initiate  negotiations  in  an 
attempt  to  settle  the  jurisdictional 
controversy.  With  the  concurrence  of 
the  Attorney  General,  the  Secretary  may 
enter  into  an  agreement  with  a  State 
with  respect  to  OCS  mineral  activities 
under  the  Act  or  under  State  authority 
and  to  payment  and  impounding  of 
rents,  royalties,  and  other  sums;  and 
with  respect  to  the  offering  of  lands  for 
lease  pending  settlement  of  the 
controversy. 

Subpart  B — Leasing  Procedures 

§281.11  Request  for  a  lease  sale  and 
submission  of  information. 

(a)  Any  person  may  at  any  time 
request  that  OCS  minerals  other  than 
oil,  gas,  and  sulphur  be  offered  for  lease. 
A  request  that  OCS  minerals  be  offered 
for  lease  shall  be  submitted  to  the 
Director  and  shall  contain  the  following 
information: 

(1)  The  area  to  be  offered  for  lease. 

(2)  The  OCS  minerals  of  primary 
interest. 

(3)  The  available  OCS  mineral 
resource  and/or  environmental 
information  pertaining  to  the  area  of 
interest  to  be  offered  for  lease  which 
supports  the  request. 

(b)  Within  45  days  after  receipt  of  a 
request  submitted  under  paragraph  (a) 
of  this  section,  the  Director  shall  either 
initiate  steps  leading  to  the  offer  of  OCS 
minerals  for  lease  and  notify  the 
applicant  of  the  action  taken  or  inform 
the  applicant  of  the  reasons  for  not 
initiating  steps  leading  to  the  offer  of 
OCS  minerals  for  lease. 

(c)  Any  interested  party  may  at  any 
time  submit  information  to  the  Director 
concerning  the  scheduling  of  proposed 
lease  sales  for  OCS  minerals  in  any  area 
of  the  OCS.  Such  information  may 
include  but  not  be  limited  to  any  of  the 
following: 

(1)  Benefits  of  conducting  a  lease  sale 
in  an  area. 

(2)  Costs  of  conducting  a  lease  sale  in 
an  area. 

(3)  Geophysical  hazards  which  could 
be  encountered  in  an  area. 

(4)  Geological  information  about  an 
area. 

(5)  Environmental  information  about 
an  area. 
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(6)  Information  about  known 
archaeological  properties  in  an  area. 

§281.12  Request  for  OCS  mineral 
information  and  interests. 

(a)  When  considering  whether  to  offer 
OCS  minerals  for  lease,  the  Secretary 
may  request  indications  of  interest  in 
the  leasing  of  a  specific  OCS  mineral,  a 
group  of  OCS  minerals,  or  all  OCS 
minerals  in  the  area  to  be  offered  for 
lease.  Requests  for  information  and 
interest  shall  be  published  in  the  Federal 
Register  and  may  be  published 
elsewhere. 

(b)  States  and  local  governments, 
industry,  other  Federal  Agencies,  and  all 
interested  parties  (including  the  public) 
are  invited  to  respond  to  a  request  for 
information  and  interest.  All  information 
provided  to  the  Secretary  will  be 
considered  in  the  decision  whether  to 
proceed  with  additional  steps  leading  to 
the  offering  of  OCS  minerals  for  lease. 

(c)  The  Secretary  may  request  specific 
information  concerning  the  offering  of  a 
specific  OCS  mineral,  a  group  of  OCS 
minerals,  or  all  OCS  minerals  in  a  broad 
area  for  lease  or  the  offering  of  one  or 
more  specified  tracts  which  represent  a 
minable  orebody.  The  Secretary’s 
request  may  ask  for  comments  on  OCS 
areas  which  have  been  determined  to 
warrant  special  consideration  and 
analysis.  Requests  may  be  for  comments 
concerning  geological  conditions  or 
historic  properties  on  the  seabed; 
multiple  uses  of  the  area  proposed  for 
leasing,  including  navigation,  recreation 
and  fisheries;  and  other  socioeconomic, 
biological,  and  environmental 
information  relating  to  the  area 
proposed  for  leasing. 

§  281.13  Joint  State/Federal  Coodination. 

(a)  The  Secretary  may  invite  the 
adjacent  State  Govemor(s)  to  join  in,  or 
the  adjacent  State  Govemor(s)  may 
request  that  the  Secretary  join  in  the 
establishment  of  a  State/Federal  task 
force  or  some  other  joint  planning  or 
coordination  arrangement  when 
industry  interest  exists  for  OCS  mineral 
leasing  or  geological  information 
appears  to  support  the  leasing  of  OCS 
minerals  in  specific  areas.  Joint  State/ 
Federal  task  forces  or  other 
arrangements  will  afford  adjacent  States 
opportunities  for  access  to  available 
data  and  information  about  the  area; 
knowledge  of  progress  made  in  the 
leasing  process  and  of  the  results  of 
subsequent  exploration  and 
development  activities;  facilitate  the 
resolution  of  issues  of  mutual  interest; 
and  provide  a  mechanism  for  planning, 
coordination,  consultation,  and  other 
activities  which  the  Secretary  and  the 


Governor  may  identify  as  contributing  to 
the  leasing  process. 

(b)  State/Federal  task  forces  or  other 
such  arrangements  are  to  be  constituted 
pursuant  to  such  terms  and  conditions 
(consistent  with  Federal  law  and  these 
regulations)  as  the  Secretary  and  the 
Governor  of  an  adjacent  State(s)  may 
agree. 

(c)  State/Federal  task  forces  or  other 
such  arrangements  will  provide  a  forum 
which  the  Secretary  and  Governor  may 
use  for  planning,  consultation,  and 
coordination  on  concerns  associated 
with  the  offering  of  OCS  minerals  other 
than  oil,  gas,  or  sulphur  for  lease. 

(d)  With  respect  to  the  activities 
authorized  under  these  regulations,  each 
State/Federal  task  force  or  other  such 
arrangement  may  make 
recommendations  to  the  Secretary  and 
Governor  of  an  adjacent  State 
concerning: 

(1)  The  identification  of  areas  in 
which  OCS  minerals  might  be  offered 
for  lease; 

(2)  The  potential  for  conflicts  between 
the  exploration  and  development  of 
OCS  mineral  resources,  other  users  and 
uses  of  the  area,  and  means  for 
resolution  or  mitigation  of  these 
conflicts; 

(3)  The  economic  feasibility  of 
developing  OCS  mineral  resources  in 
the  area  proposed  for  leasing; 

(4)  Potential  environmental  problems 
and  measures  that  might  be  taken  to 
mitigate  these  problems; 

(5)  Development  of  technical 
guidelines  and  procedures  for  safe, 
environmentally  responsible  exploration 
and  development  practices;  and 

(6)  Other  issues  of  concern  to  the 
Secretary  and  Governor  of  the  adjacent 
States. 

(e)  State/Federal  task  forces  or  other 
such  arrangements  might  also  be  used  to 
conduct  or  oversee  research,  studies,  or 
reports  (e.g.,  Environmental  Impact 
Statements). 

§  281.14  OCS  mining  area  identification. 

The  Secretary,  after  considering  the 
available  OCS  mineral  resources  and 
environmental  data  and  information,  the 
recommendation  of  joint  State/Federal 
task  forces,  if  any,  and  the  comments 
received  from  interested  parties,  shall 
select  the  tracts  to  be  considered  for 
offering  for  lease  in  the  leasing  notice. 

§281.15  Tract  size. 

The  size  of  the  tracts  to  be  offered  for 
lease  shall  be  as  specified  in  the  leasing 
notice.  The  tracts  offered  for  lease  may 
include  all  or  a  portion  of  a  block,  two 
or  more  blocks,  or  portions  of  two  or 
more  blocks.  It  is  intended  that  tracts 
offered  for  lease  be  sufficiently  large  to 


include  potentially  minable  OCS 
mineral  orebodies.  When  the  presence 
of  any  minable  orebody  is  unknown  and 
additional  prospecting  is  needed  to 
discover  and  delineate  OCS  minerals, 
the  size  of  tracts  specified  in  the  leasing 
notice  may  be  substantially  larger. 

§  281.16  Proposed  leasing  notice. 

(a)  Prior  to  offering  OCS  minerals  in 
an  area  for  lease,  the  Director  shall 
assess  the  available  information  to 
determine  lease  sale  procedures  to  be 
prescribed  and  to  develop  a  proposed 
leasing  notice  which  sets  out  the 
proposed  primary  term  of  the  OCS 
mineral  leases  to  be  offered;  special 
lease  stipulations;  and  such  rental, 
royalty,  and  other  terms  and  conditions 
as  the  Secretary  may  prescribe  in  the 
leasing  notice.  Lease  stipulations,  terms, 
and  conditions  may  include  measures  to 
mitigate  potentially  adverse  impacts  on 
the  environment. 

(b)  The  proposed  leasing  notice  shall 
be  sent  to  the  Govemor(s)  of  any 
adjacent  State(s),  and  a  Notice  of  its 
availability  shall  be  published  in  the 
Federal  Register  at  least  60  days  prior  to 
the  publication  of  the  leasing  notice. 

(c)  Written  comments  of  the 
Govemor(s)  submitted  within  60  days 
after  publication  of  the  Notice  of 
availability  of  the  proposed  leasing 
notice  shall  be  considered  by  the 
Secretary. 

(d)  Prior  to  publication  of  the  leasing 
notice,  the  Secretary  shall  respond  in 
writing  to  the  comments  of  the  Governor 
of  the  adjacent  State(s)  stating  the 
reasons  for  accepting  or  rejecting  the 
Governor’s  recommendations,  or  for 
implementing  any  alternative  mutually 
acceptable  approach  identified  in 
consultation  with  the  Govemor(s)  as  a 
means  to  provide  a  reasonable  balance 
between  the  national  interest  and  the 
well-being  of  the  citizens  of  the  affected 
State. 

§  281.17  Leasing  notice. 

(a)  The  Director  shall  publish  the 
leasing  notice  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  that  OCS 
minerals  will  be  offered  for  lease.  The 
leasing  notice  shall  state  whether  oral  or 
sealed  bids  or  a  combination  thereof 
will  be  used,  the  place,  date,  and  time  at 
which  sealed  bids  shall  be  filed,  and  the 
place,  date,  and  time  at  which  sealed 
bids  shall  be  opened  and/or  oral  bids 
received.  The  leasing  notice  shall 
contain  or  reference  a  description  of  the 
tract(s)  to  be  offered  for  lease;  specify 
the  mineral(s)  to  be  offered  for  lease  (if 
less  than  all  OCS  minerals  other  than 
oil,  gas,  and  sulphur  are  being  offered); 
specify  the  period  of  time  the  primary 
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term  of  the  lease  shall  cover;  and  any 
special  stipulation(s),  term(s),  and 
condition(s)  of  the  offer  to  lease. 

(b)  The  leasing  notice  shall  contain  a 
reference  to  the  OCS  minerals  lease 
form  which  shall  be  issued  to  successful 
bidders. 

(c)  The  leasing  notice  shall  specify  the 
terms  and  conditions  governing  the 
payment  of  the  winning  bid. 

§  281.18  Bidding  system. 

(a)  The  OCS  minerals  other  than  oil, 
gas,  and  sulphur  shall  be  offered  by 
competitive,  cash  bonus  bidding  under 
terms  and  conditions  specified  in  the 
leasing  notice  and  in  accordance  with 
all  applicable  laws  and  regulations. 

(b) (1)  When  the  leasing  notice 
specifies  the  use  of  sealed  bids,  such 
bids  received  in  response  to  the  leasing 
notice  shall  be  opened  at  the  place,  date, 
and  time  specified  in  the  leasing  notice. 
The  opening  of  bids  is  the  sole  purpose 
of  publicly  announcing  and  recording 
the  bids  received,  and  no  bids  shall  be 
accepted  or  rejected  at  that  time. 

(2)  The  Secretary  reserves  the  right  to 
reject  any  and  all  sealed  bids  received 
for  any  tract,  regardless  of  the  amount 
offered. 

(3)  In  the  event  the  highest  bids  are  tie 
bids  when  using  sealed  bidding 
procedures,  the  tied  bidders  may  be 
permitted  to  submit  oral  bids  to 
determine  the  highest  cash  bonus 
bidder. 

(c)  When  the  leasing  notice  specifies 
the  use  of  oral  bids,  oral  bids  shall  be 
received  at  the  place,  time,  and  date  and 
in  accordance  with  the  procedures 
specified  in  the  leasing  notice. 

§  281.19  Lease  term. 

An  OCS  mineral  lease  for  OCS 
minerals  other  than  sand  and  gravel 
shall  be  for  a  primary  term  of  not  less 
than  20  years  as  stipulated  in  the  leasing 
notice.  An  OCS  mineral  lease  for  sand 
and  gravel  shall  be  for  a  primary  term  of 
10  years  unless  otherwise  stipulated  in 
the  leasing  notice.  The  lease  will 
continue  beyond  the  specified  primary 
term  for  so  long  thereafter  as  leased 
OCS  minerals  are  being  produced  in 
accordance  with  an  approved  mining 
operation  or  the  lessee  is  otherwise  in 
compliance  with  provisions  of  the  lease 
and  the  regulations  in  this  chapter  under 
which  a  lessee  can  earn  continuance  of 
the  OCS  mineral  lease  in  effect. 

§  281.20  Award  of  leases. 

(a)(1)  The  decision  of  the  Secretary  on 
bids  shall  be  the  final  action  of  the 
Department  with  respect  to  such  bids, 
subject  only  to  reconsideration  by  the 
Secretary,  pursuant  to  a  written  request 
within  15  days  after  the  Secretary’s 


decision,  of  the  rejection  of  the  high  bid. 
The  delegation  of  review  authority  to 
the  Office  of  Hearings  and  Appeals  shall 
not  be  applicable  to  decisions  on  high 
bids  for  leases  in  the  OCS. 

(2)  Any  bidder  whose  bid  is  rejected 
by  the  Secretary  may  file  a  written 
request  for  reconsideration  with  the 
Secretary  within  15  days  of  rejection, 
accompanied  by  a  statement  of  reasons. 
The  Secretary  shall  respond  in  writing 
either  affirming  or  reversing  the 
decision. 

(b)  Written  notice  of  the  Secretary's 
action  in  accepting  or  rejecting  bids 
shall  be  transmitted  promptly  to  those 
bidders  whose  deposits  have  been  held. 

If  a  bid  is  accepted,  such  notice  shall 
transmit  three  copies  of  the  lease  form 
to  the  successful  bidder.  As  provided  in 
§  281.26  of  this  part,  the  bidder  shall,  not 
later  than  the  10th  business  day  after 
receipt  of  the  lease,  execute  the  lease 
and  pay  the  balance  of  the  bonus  bid. 
Deposits  shall  be  refunded  on  high  bids 
subsequently  rejected. 

(c)  If  the  successful  bidder  fails  to 
execute  the  lease  within  the  prescribed 
time  or  to  otherwise  comply  with  the 
applicable  regulations,  the  successful 
bidder's  deposit  shall  be  forfeited  and 
disposed  of  in  the  same  manner  as  other 
receipts  under  the  Act. 

(d)  If,  before  the  lease  is  executed  on 
behalf  of  the  United  States,  the  land 
which  would  be  subject  to  the  lease  is 
withdrawn  or  restricted  from  leasing, 
the  deposit  shall  be  refunded. 

§  281.21  Lease  form. 

The  OCS  mineral  leases  shall  be 
issued  on  the  lease  form  prescribed  by 
the  Secretary  in  the  leasing  notice. 

§  281.22  Effective  date  of  leases. 

Leases  issued  under  the  regulations  in 
this  part  shall  be  dated  and  become 
effective  as  of  the  first  day  of  the  month 
following  the  date  leases  are  signed  on 
behalf  of  the  lessor  except  that,  upon 
written  request,  a  lease  may  be  dated 
and  become  effective  as  of  the  first  day 
of  the  month  within  which  it  is  signed  on 
behalf  of  the  lessor. 

Subpart  C— Financial  Considerations 

§  281.26  Payments. 

(a)  For  sealed  bids,  a  bonus  bid 
deposit  of  a  specified  percentage  of  the 
total  amount  bid  is  required  to  be 
submitted  with  the  bid  and  must  be 
delivered  to  the  official  designated  in 
the  leasing  notice.  The  percentage  of 
bonus  bid  required  to  be  deposited  will 
be  specified  in  the  leasing  notice.  The 
remittance  may  be  made  in  cash  or  by 
Federal  Reserve  check,  commercial 
check,  bank  draft,  money  order,  certified 


check,  or  cashier's  check  made  payable 
to  “Department  of  the  Interior — MMS." 
Payment  of  this  portion  of  the  bonus  bid 
may  not  be  made  by  Electronic  Funds 
Transfer. 

(b)  For  oral  bids,  a  bonus  bid  deposit 
of  a  specified  percentage  of  the  total 
amount  bid  must  be  delivered  to  the 
official  designated  in  the  leasing  notice 
following  the  completion  of  the  oral 
bidding.  The  percentage  of  bonus  bid 
required  to  be  deposited  will  be 
specified  in  the  leasing  notice.  Payment 
of  this  portion  of  the  bonus  bid  shall  be 
made  by  Electronic  Fund  Transfer 
within  the  timeframe  specified  in  the 
leasing  notice. 

(c)  The  deposit  received  from  high 
bidders  will  be  placed  in  a  Treasury 
account  pending  acceptance  or  rejection 
of  the  bid.  Other  bids  submitted  under 
paragraph  (a)  of  this  section  will  be 
returned  to  the  bidders.  If  the  high  bid  is 
subsequently  rejected,  an  amount  equal 
to  that  deposited  with  the  high  bid  will 
be  returned  according  to  applicable 
regulations. 

(d)  The  balance  of  the  winning  bonus 
bid  and  all  rentals  and  royalties  must  be 
paid  in  accordance  with  the  terms  and 
conditions  of  the  leasing  notice  and 
Subchapter  A  of  this  chapter. 

(e)  For  each  lease  issued  pursuant  to 
this  subpart,  there  shall  be  one  party 
identified  per  lease  who  shall  be  solely 
responsible  for  all  payments  due  and 
payable  under  the  provisions  of  the 
lease.  The  single  responsible  party  shall 
be  designated  as  the  payor  for  the  lease 
and  shall  be  so  identified  on  the  Solid 
Minerals  Payor  Information  Form 
(MMS-4030)  in  accordance  with 

§  210.201  of  this  title.  The  designated 
party  shall  be  responsible  for  all  bonus, 
rental,  and  royalty  payments. 

(f)  All  payors  must  submit  payments 
and  payment  information  forms  and 
maintain  auditable  records  in 
accordance  with  the  following  Royalty 
Management  regulations: 

Section  202.52 — Royalties. 

Section  202.53 — Minimum  royalty. 

Section  206.150 — Value  basis  for  computing 
royalties. 

Section  210.200— Required  recordkeeping. 
Section  210.201 — Solid  minerals  payor 
information  form. 

Section  210.202 — Report  of  sales  and  royalty 
remittance — solid  minerals. 

Section  210.203 — Special  forms  and  reports. 
Section  212.200 — Maintenance  of  and  access 
to  records. 

Section  217.250— Audits. 

Section  218.40 — Assessments  for  incorrect  or 
late  reports  and  failure  to  report. 

Section  218.50 — Timing  of  payment. 

Section  218.51 — Method  of  payment. 

Section  218.52 — Designated  payor. 

Section  218.56 — Definitions. 


31438 


Federal  Register  /  Vol.  53,  No.  160  /  Thursday,  August  18,  1988  /  Proposed  Rules 


Section  218.150 — Royalties,  net  profit  shares, 
and  rental  payments. 

Section  218.151 — Rentals. 

Section  218.155 — Method  of  payment. 

Section  218.202 — Late  payment  or 
underpayment  charges. 

Section  241.20 — Civil  penalties  authorized  by 
statutes  other  than  the  Federal  Oil  and 
Gas  Royalty  Management  Act  of  1982. 

§  281.27  Annual  rental. 

(a)  The  annual  lease  rental  shall  be 
due  and  payable  in  accordance  with  the 
provisions  of  this  section.  No  rental 
shall  be  due  or  payable  under  a  lease 
commencing  with  the  first  lease 
anniversary  date  following  the 
commencement  of  royalty  payments  on 
leasehold  production. 

(b)  Unless  otherwise  specified  in  the 
leasing  notice  and  subsequently  issued 
lease,  no  annual  rental  payment  shall  be 
due  during  the  first  5  years  in  the  life  of 
a  lease. 

(c)  The  lessee  shall  pay  an  annual 
rental  in  the  amount  specified  in  the 
leasing  notice  and  subsequently  issued 
lease  not  later  than  the  last  day  prior  to 
the  commencement  of  the  rental  year. 

(d)  A  rental  adjustment  schedule  and 
amount  may  be  specified  in  a  leasing 
notice  and  subsequently  issued  lease 
when  a  variance  is  warranted  by 
geologic,  geographic,  technical  or 
economic  conditions. 

§281.28  Royalty. 

(a)  The  royalty  due  the  lessor  on  OCS 
minerals  produced  (i.e.,  saved,  renewed, 
or  sold)  from  a  lease  shall  be  set  out  in  a 
separate  schedule  attached  to  and  made 
a  part  of  each  lease  and  shall  be  as 
specified  in  the  leasing  notice.  The 
royalty  due  on  production  shall  be 
based  on  a  percentage  of  the  value  of 
the  OCS  minerals  produced,  a  sum 
assessed  per  unit  of  product,  or  other 
such  method  as  the  Secretary  may 
prescribe  in  the  leasing  notice.  When  the 
royalty  specified  is  a  sum  assessed  per 
unit  of  product,  the  amount  of  the 
royalty  shall  be  subject  to  an  annual 
adjustment  based  on  changes  in  the 
appropriate  price  index,  when  specified 
in  the  leasing  notice. 

(b)  When  prescribed  in  the  leasing 
notice  and  subsequently  issued  lease, 
royalty  shall  not  be  due  on  OCS 
minerals  produced  from  a  leasehold  for 
up  to  any  5  years,  as  specified  by  the 
lessee,  during  the  1st  through  10th  years 
in  the  life  of  the  lease. 

§  28 1 .29  Royalty  valuation. 

The  method  of  valuing  the  product 
from  a  leasehold  shall  be  in  accordance 
with  procedures  prescribed  in  the 
leasing  notice  and  subsequently  issued 
lease. 


§  281.30  Minimum  royalty. 

Unless  otherwise  specified  in  the 
leasing  notice,  each  lease  issued 
pursuant  to  the  regulations  in  this  part 
shall  require  the  payment  of  a  specified 
minimum  annual  royalty  beginning  with 
the  year  in  which  OCS  minerals  are 
produced  (saved,  removed,  and  sold) 
from  the  leasehold.  Minimum  royalty 
payments  shall  be  offset  by  royalty  paid 
on  production  during  the  lease  year. 
Minimum  royalty  payments  are  due  at 
the  beginning  of  the  lease  year  and 
payable  within  30  days  following  the 
end  of  the  lease  year  for  which  they  are 
due. 

§  281.31  Overriding  royalties. 

(a)  Subject  to  the  approval  of  the 
Secretary,  an  overriding  royalty  interest 
may  be  created  by  an  assignment.  The 
Secretary  may  deny  approval  of  an 
assignment  which  creates  an  overriding 
royalty  on  a  lease  whenever  that  action 
is  determined  to  be  in  the  interest  of 
conservation,  necessary  to  prevent 
premature  abandonment  of  a  producing 
mine,  or  to  make  possible  the  mining  of 
economically  marginal  or  low-grade  ore 
deposits.  In  any  case,  the  total  of 
applicable  overriding  royalties  may  not 
exceed  2.5  percent  or  one-half  the  base 
royalty  due  the  Federal  Government, 
whichever  is  less. 

(b)  No  transfer  or  agreement  may  be 
made  which  creates  an  overriding 
royalty  interest  unless  the  owner  of  that 
interest  files  an  agreement  in  writing 
that  such  interest  is  subject  to  the 
limitations  provided  in  §  281.30  of  this 
part,  paragraph  (a)  of  this  section,  and 

§  281.32  of  this  part. 

§  281.32  Waiver,  suspension,  or  reduction 
of  rental,  minimum  royalty  or  production 
royalty. 

(a)  The  Secretary  may  waive, 
suspend,  or  reduce  the  rental,  minimum 
royalty,  and/ or  production  royalty 
prescribed  in  a  lease  for  a  specified  time 
period  when  the  Secretary  determines 
that  it  is  in  the  national  interest,  it  will 
result  in  the  conservation  of  natural 
resources  of  the  OCS,  it  will  promote 
development,  or  the  mine  cannot  be 
successfully  operated  under  present 
conditions. 

(b)  An  application  for  waiver, 
suspension,  or  reduction  of  rental, 
minimum  royalty,  or  production  royalty 
under  paragraph  (a)  of  this  section  shall 
be  filed  in  duplicate  with  the  Director. 
The  application  shall  contain  the  serial 
number(s)  of  the  lease(s),  the  name  of 
the  lessee(sj  of  record,  and  the 
operator(s)  or  sublessee(s),  if  applicable. 
The  application  shall  either — 

(l)(i)  Show  the  location  and  extent  of 
all  mining  operations  and  a  tabulated 


statement  of  the  minerals  mined  and 
subject  to  royalty  for  each  of  the  last  12 
months  immediately  prior  to  filing  the 
application; 

(ii)  Contain  a  detailed  statement  of 
expenses  and  costs  of  operating  the 
lease,  the  income  from  the  sale  of  any 
leased  products,  and  the  amount  of  all 
overriding  royalties  and  payments  out  of 
production  paid  to  others  than  the 
United  States;  and 

(iii)  All  facts  showing  whether  or  not 
the  mines  can  be  successfully  operated 
under  the  royalty  or  rental  fixed  in  the 
lease;  or 

(2)  If  no  production  has  occurred  from 
the  lease,  show  that  the  lease  cannot  be 
successfully  operated  under  the  rental, 
royalty,  and  other  conditions  specified 
in  the  lease. 

(c)  The  applicant  for  a  waiver, 
suspension,  or  reduction  under  this 
section  shall  file  documentation  that  the 
lessee  and  the  royalty  holders  agree  to  a 
reduction  of  all  other  royalties  from  the 
lease  so  that  the  aggregate  of  all  other 
royalties  does  not  exceed  one-half  the 
amount  of  the  reduced  royalties  that 
would  be  paid  to  the  United  States. 

§  281.33  Bonds  and  bonding 
requirements. 

Prior  to  the  commencement  of  any 
activity  on  a  lease(s),  the  lessee  shall  be 
required  to  submit  a  surety  or  personal 
bond  as  described  in  §  282.40  of  this 
title.  Prior  to  the  approval  of  a 
Delineation,  Testing,  or  Mining  Plan,  the 
bond  amount  shall  be  adjusted,  if 
appropriate,  to  cover  the  operations  and 
activities  described  in  the  proposed 
plan. 

Subpart  D— Assignments 

§  281.40  Assignment  of  leases  or  interests 
therein. 

(a)  Subject  to  the  approval  of  the 
Secretary,  a  lease  may  be  assigned,  in 
whole  or  in  part,  to  anyone  qualified  to 
hold  a  lease. 

(b)  Any  approved  assignment  shall  be 
deemed  to  be  effective  on  the  first  day 
of  the  lease  month  following  the  date 
that  it  is  submitted  to  the  Director  for 
approval  unless  the  parties  request  that 
an  earlier  effective  date  be  specified  in 
the  Director’s  approval. 

(c)  The  assignee  shall  be  liable  for  all 
outstanding  obligations  under  the  lease 
and  subsequent  to  the  effective  date  of 
an  assignment  shall  comply  with  all 
terms  and  conditions  of  the  lease  and 
applicable  regulations  issued  under  the 
Act. 
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§  28 1 .4 1  Requirement  for  filing  for 
transfers. 

(a)  Where  an  assignment  creates 
separate  leases,  a  bond  shall  be 
furnished  for  each  of  the  resulting  leases 
in  the  amount  precribed  in  §  282.40  of 
this  title.  Where  an  assignment  does  not 
create  separate  leases,  the  assignee,  if 
the  assignment  so  provides  and  the 
surety  consents,  may  become  a  joint 
principal  on  the  bond  with  the  assignor. 

(b)  An  heir  or  devisee  of  a  deceased 
holder  of  a  lease  or  any  interest  therein 
shall  be  recognized  as  the  lawful 
successor  to  such  lease  or  interest  if 
evidence  of  status  as  an  heir  or  devisee 
is  furnished  in  the  form  of — 

(1)  A  certified  copy  of  an  appropriate 
order  or  decree  of  the  court  having 
jurisdiction  over  the  distribution  of  the 
estate,  or 

(2)  If  no  court  action  is  necessary,  the 
statements  of  two  disinterested  parties 
having  knowledge  of  the  fact  or  a 
certified  copy  of  the  will. 

(c)  The  heirs  or  devisees  shall  file 
statements  that  they  are  the  persons 
named  as  successors  to  the  estate  with 
evidence  of  their  qualifications  to  hold 
such  lease  or  interest  therein. 

(d)  In  the  event  an  heir  or  devisee  is 
unable  to  qualify  to  hold  the  lease  or 
interest,  the  heir  or  devisee  shall  be 
recognized  as  the  lawful  successor  of 
the  deceased  and  be  entitled  to  hold  the 
lease  for  a  period  not  to  exceed  2  years 
from  the  date  of  death  of  the 
predecessor  in  interest. 

(e)  Each  obligation  under  any  lease 
and  under  the  regulations  in  this  part 
shall  inure  to  the  heirs,  executors, 
administrators,  successors,  or  assignees 
of  the  lease. 

§  281.42  Effect  of  assignment  on 
particular  lease. 

(a)  When  an  assignment  is  made  of  all 
the  record  title  to  a  portion  of  the 
acreage  in  a  lease,  the  assigned  and 
retained  portions  of  the  lease  area 
become  segregated  into  separate  and 
distinct  leases.  In  such  a  case,  the 
assignee  becomes  a  lessee  of  the 
Government  as  to  the  segregated  tract 
that  is  the  subject  of  the  assignment  and 
is  bound  by  the  terms  of  the  lease  as 
though  the  lease  had  been  obtained  from 
the  United  States  in  the  assignee’s  own 
name,  and  the  assignment,  after  its 
approval,  shall  be  the  basis  of  a  new 
record.  Royalty,  minimum  royalty,  and 
annual  rental  provisions  of  the  lease 
shall  apply  separately  to  each 
segregated  portion. 

(b)  Each  lease  of  an  OCS  mineral 
created  by  the  segregation  of  a  lease 
under  paragraph  (a)  of  this  section  shall 
continue  in  full  force  and  effect  for  the 
remainder  of  the  primary  term  of  the 


original  lease  and  so  long  thereafter  as 
minerals  are  produced  from  the  portion 
of  the  lease  created  by  segregation  in 
accordance  with  operations  approved 
by  the  Director  or  the  lessee  is 
otherwise  in  compliance  with  provisions 
of  the  lease  or  regulations  for  earning 
the  continuation  of  the  lease  in  effect. 

§  281.43  Effect  of  suspensions  on  lease 
term. 

(a)  If  the  Director  orders  the 
suspension  of  either  operations  or 
production,  or  both,  with  respect  to  any 
lease  in  its  primary  term,  the  primary 
term  of  the  lease  shall  be  extended  by  a 
period  of  time  equivalent  to  the  period 
of  the  directed  suspension. 

(b)  If  the  Director  orders  or  approves 
the  suspension  of  either  operations  or 
production,  or  both,  with  respect  to  any 
lease  that  is  in  force  beyond  its  primary 
term,  the  term  of  the  lease  shall  not  be 
deemed  to  expire  so  long  as  the 
suspension  remains  in  effect. 

Subpart  E— Termination  of  Leases 

§  281.46  Relinquishment  of  leases  of  parts 
of  leases. 

(a)  A  lease  or  any  part  thereof  may  be 
surrendered  by  the  record  title  holder  by 
filing  a  written  relinquishment  with  the 
Director.  A  relinquishment  shall  take 
effect  on  the  date  it  is  filed  subject  to 
the  continued  obligation  of  the  lessee 
and  the  surety  to: 

(1)  make  all  payments  due,  including 
any  accrued  rentals  and  royalties:  and 

(2)  abandon  all  operations,  remove  all 
facilities,  and  clear  the  land  to  be 
relinquished  to  the  satisfaction  of  the 
Director. 

(b)  Upon  relinquishment  of  a  lease, 
the  data  and  information  acquired  on 
the  lease  will  no  longer  be  held 
confidential  and  will  be  available  to  the 
public. 

§  281.47  Cancellation  of  leases. 

(a)  Whenever  the  owner  of  a 
nonproducing  lease  fails  to  comply  with 
any  of  the  provisions  of  the  Act,  the 
lease,  or  the  regulations  issued  under 
the  Act,  and  the  default  continues  for  a 
period  of  30  days  after  mailing  of  notice 
by  registered  or  certified  letter  to  the 
lease  owner  at  the  owner’s  record  post 
office  address,  the  Secretary  may  cancel 
the  lease  pursuant  to  section  5(c)  of  the 
Act,  and  the  lessee  shall  not  be  entitled 
to  compensation.  Any  such  cancellation 
is  subject  to  judicial  review  as  provided 
by  section  23(b)  of  the  Act. 

(b)  Whenever  the  owner  of  any 
producing  lease  fails  to  comply  with  any 
of  the  provisions  of  the  Act,  the  lease,  or 
the  regulations  issued  under  the  Act,  the 
Secretary  may  cancel  the  lease  only 
after  judicial  proceedings  pursuant  to 


section  5(d)  of  the  Act,  and  the  lessee 
shall  not  be  entitled  to  compensation. 

(c)  Any  lease  issued  under  the  Act, 
whether  producing  or  not,  may  be 
canceled  by  the  Secretary  upon  proof 
that  it  was  obtained  by  fraud  or 
misrepresentation  and  after  notice  and 
opportunity  to  be  heard  has  been 
afforded  to  the  lessee. 

(d)  The  Secretary  may  cancel  a  lease 
in  accordance  with  the  following: 

(1)  Cancellation  may  occur  at  any 
time  if  the  Secretary  determines  after  a 
hearing  that — 

(1)  Continued  activity  pursuant  to  such 
lease  would  probably  cause  serious 
harm  or  damage  to  life  (including  fish 
and  other  aquatic  life),  to  property,  to 
any  mineral  (in  areas  leased  or  not 
leased),  to  the  national  security  or 
defense,  or  to  the  marine,  coastal,  or 
human  environment; 

(ii)  The  threat  of  harm  or  damage  will 
not  disappear  or  decrease  to  an 
acceptable  extent  within  a  reasonable 
period  of  time;  and 

(iii)  The  advantages  of  cancellation 
outweigh  the  advantages  of  continuing 
such  lease  in  force. 

(2)  Cancellation  shall  not  occur  unless 
and  until  operations  under  such  lease 
shall  have  been  under  suspension  or 
temporary  prohibition  by  the  Secretary, 
with  due  extension  of  any  lease  term 
continuously  for  a  period  of  5  years,  or 
for  a  lesser  period  upon  request  of  the 
lessee; 

(3)  Cancellation  shall  entitle  the 
lessee  to  receive  such  compensation  as 
is  shown  to  the  Secretary  as  being  equal 
to  the  lesser  of — 

(i)  The  fair  value  of  the  canceled 
rights  as  the  date  of  cancellation,  taking 
account  of  both  anticipated  revenues 
from  the  lease  and  anticipated  costs, 
including  costs  of  compliance  with  all 
applicable  regulations  and  operating 
orders,  liability  for  cleanup  costs  or 
damages,  or  both,  and  all  other  costs 
reasonably  anticipated  on  the  lease,  or 

(ii)  The  excess,  if  any,  over  the 
lessee’s  revenues  from  the  lease  (plus 
interest  thereon  from  the  date  of  receipt 
to  date  of  reimbursment)  of  all 
consideration  paid  for  the  lease  and  all 
direct  expenditures  made  by  the  lessee 
after  the  date  of  issuance  of  such  lease 
and  in  connection  with  exploration  or 
development,  or  both,  pursuant  to  the 
lease  (plus  interest  on  such 
consideration  and  such  expenditures 
from  date  of  payment  to  date  of 
reimbursement),  except  that  (a)  with 
respect  to  leases  issued  before 
September  18, 1978,  such  compensation 
shall  be  equal  to  the  amount  specified  in 
paragraph  (d)(3)(i)  of  this  section;  and 
(b)  in  the  case  of  joint  leases  which  are 
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canceled  due  to  the  failure  of  one  or 
more  partners  to  exercise  due  diligence, 
the  innocent  parties  shall  have  the  right 
to  seek  damages  for  such  loss  from  the 
responsible  party  or  parties  and  the 
right  to  acquire  the  interests  of  the 
negligent  party  or  parties  and  be  issued 
the  lease  in  question. 

(FR  Doc.  88-18479  Filed  8-17-88;  8:45  am) 
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